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SPEECH. 


Mr.  WALKER  rose  and  said: 

Mr.  President:  This  bill  embraces  all  offences 
against  a State,  and  demands  the  final  discharge  of 
the  accused:  1st.  Under  the  Constitution,  laws,  or 
treaties  of  the  Union;  2d.  Under  the  law  of  nations 
d.  Under  the  commission,  order,  or  sanction  of 
any  foreign  State.  By  its  very  classification,  the 
bill  extends  to  cases  other  than  those  arising  under 
the  Constitution,  laws,  and  treaties  of  the  Union. 
In  the  first  class,  it  extends  to  all  persons;  and,  in 
both  the  others,  to  aliens  only.  The  Senator  from 
Massachusetts  [Mr.  Choate]  supports  the  bill,  in 
his  very  able  speech,  first,  under  that  clause  of  the 
Constitution  which  extends  the  Federal  judicial 
power  to  “ controversies  between  a State,  or  the  citi- 
zens thereof,  and  foreign  States,  citizens,  or  sub- 
jects.” This,  he  contends,  embraces  crimes  against 
a State,  and  cites  a remark  of  Mr.  Hamilton;  but 
that  such  was  not  his  opinion,  is  proved  by  his  sub- 
sequent speech  in  the  convention  of  New  York 
when  he  said : ’ 


. ,.rtle  acts  l^e  United  States,  therefore,  will  be  absolutely 
Obhaatory,  as  to  all  the  proper  objects  and  powers  of  the  Genl 
rat  Government.  The  States,  as  well  as  individuals  are 
bound  by  these  laws.  But  the  laws  of  Congress  ate  restricted  to 
a certain  sphere;  and  when  they  depart  from  this  sphere',  they 
are  no  longer  supreme  or  binding.  In  the  same  manner,  the 
States  have  certain  independent  powers,  in  which  their  laws 
are  Sttpreme;-for  exampie,  in  making  and  executing  laws 
theft.  &^S‘the  P|]rl!s*'merit  °f  certain  crimes— such  as  murder, 
thelt,  &c  — the  State,  cannot  be  controlled.  With  respect  to 
certain  other  objects,  the  powers  of  the  two  Governments  are 
concurrent .”  (1  Elliot,  321.)  uveinmems  are 

In  civil  cases,  aliens,  or  citizens  of  other  States, 
may  sue  a citizen  of  the  State  in  the  Federal  courts 
for  debt,  trespass,  assault,  or  libel;  but  they  cannot 
mdict  a citizen  of  a State  in  those  courts  for  this 
same  assault  or  libel,  but  only  in  the  State  courts  j 
and  yet  even  this  case  would  be  brought  within  the 
range  of  the  Federal  power,  by  extending  it  to  all 
cases  in  whichan  alien,  or  a citizen  of  another  State, 


| was  aggrieved.  And  if  every  foreigner,  or  citizen 
•of  another  State,  who  committed  a crime  only 
against  the  laws  of  a State,  and  within  its  limits, 
could  demand  to  be  tried  only  in  the  Federal  tribu- 
nals, where  the  witnesses  to  be  confronted  with  the 
accused  must  be  carried  many  hundred  miles  from 
the  county  where  the  crime  was  committed;  and 
every  offence,  great  or  small,  prosecuted,  not  by 
the  attorney  of  the  State,  but  of  the  United  States;  it 
would  render  evictions  almost  impossible,  and 
give  an  impunity  to  crime,  incompatible  with  the 
peace  and  welfare  of  the  States.  Such  was  not  the 
intention  of  the  Constitution;  Congress  have  never 
claimed  such  power ; no  Federal  judge  has  ever 
pretended  that  it  could  be  granted.  The  States, 
whoever  may  be  the  offender,  it  is  conceded,  can 
alone  pass  laws  and  affix  the  punishment  for  all  of- 
fences against  a State;  and  yet  it  is  pretended  that 
they  cannot  execute  their  own  laws,  or  that  they 
may  be  controlled  and  superseded  in  their  exercise 
by  the  Federal  tribunals.  An  exclusive  power  in 
one  government  to  pass  the  law,  define  the  crime, 
and  affix  the  punishment,  and  yet  an  exclusive  or 
concurrent  superseding  power  in  another  govern- 
ment to  execute  the  law  and  inflict  the  punishment, 
is  a solecism  not  to  be  found  in  the  Constitution. 

In  civil  suits,  the  Federal  courts,  it  is  said,  apply 
the  law  of  the  State.  They  apply  the  law  of  the 
place  of  the  contract,  whether  that  be  a State, 
France,  England,  or  any  foreign  kingdom.  But 
do  these  courts  therefore  execute  the  penal  laws 
ol  a State,  or  of  France,  or  England!  They  do 
not;  because  crimes  are  offences  against  sovereignty, 
and  only  against  the  sovereignty  whose  laws  are 
violated;  and  it  is  settled  that  one  Government 
never  punishes  an  offence  against  the  laws  of 
another.  Crimes  are  local,  and  to  be  punished 
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by  the  local  tribunals.  But  contracts  are  not  local; 
they  are  transitory;  they  follow  the  person  of  the 
debtor  wherever  he  may  go,  and  may  be  enforced 
by  the  tribunals  of  any  and  all  Governments. 
The  laws  of  France  or  Spain,  as  well  as  of  a State, 
may  be  enforced  as  to  contracts  in  the  Federal 
courts.  But  it  does  not  therefore  follow  that  the 
laws  of  France  or  Spain,  or  of  a State,  as  to  crimes, 
may  be  executed  in  these  tribunals.  Fugitive 
criminals  from  one  State  (embracing  every  “per- 
son,” whether  alien  or  citizen)  are  not  to  be  tried 
in  the  State  to  which  they  have  fled;  but  are  to  be 
delivered  up  “to  the  Slate  having  jurisdiction  of  tlie 
crime.” 

A State,  then,  can  alone  pass  laws  defining  these 
crimes,  and  prescribing  the  punishment,  and  can 
alone  demand  the  offender;  and  yet  it  is  urged  that 
another  Government,  having  none  of  these  powers, 
may  try  and  punish,  or  acquit  and  discharge  him.  If 
the  Federal  Government  may  try  and  punish 
offences  against  a State,,  why  may  not  a State  try 


and  punish  offences  against  the  United  States'!  Yet 


it  has  been  settled  otherwise.  ( 17,  John.  4.)  The 
Supreme  Court,  in  1st  Wheat.,  337,  say:  “No  part 


in  their  courts,  and  in  the  time,  place,  and  manner 
prescribed  by  their  laws.  Let  us  take  an  example  : 
“By  the  common  law,  the  trial  of  all  crimes  is  re- 
quired to  be  in  the  county  where  they  are  commit- 
ted.”— 3d  Story,  655.  Adopting  this  principle,  the 
constitution  of  Georgia  declares:  “The  superior 
court  shall  have  exclusive  and  final  jurisdiction  in 
all  criminal  cases,  which  shall  be  tried  in  the  coun- 
ty wherein  the  crime  was  committed.”  This  em- 
braces all  crimes  committed  within  a State,  and 
against  its  laws,  by  aliens  or  citizens  ot  other  States. 
Now,  can  the  State  law  be  used  in  the  Federal 
courts  to  try  and  punish  the  offender,  and  yet  disre- 
garded as  to  the  tribunal  and  county  in  which  the 
offence  is  to  be  tried'?  The  constitution  of  Missis- 
sippi. declares:  “That  in  all  criminal  prosecutions, 
the  accused  shall  have  a speedy  and  public  trial,  by 
an  impartial  jury  of  the  county  where  the  offence 
was  committed.”  “All  prosecutions  shall  be  car- 
ried on  in  the  name  and  oy  the  authority  of  the  State 
of  Mississippi,  and  shall  conclude  against  the  peace 
and  dignity  of  the  same.”  The  indictments  must 
be  signed,  and  prosecutions  conducted,  by  an  officer 
of  the  State,  usually  vested  with  power  to  enter  a 


of  the  criminal  jurisdiction  of  the  United  States  j nolle  prosequi.  The  time,  manner,  character,  de- 
can be  delegated  to  a State  tribunal.”  If,  then,  to  try  ! gree,  and  place  of  punishment,  and  forms  of  indict- 


and  punish,  or  acquit  and  discharge,  all  aliens  or  j ment  and  trial,  are  all  specially  provided  by  State 
citizens  of  other  States,  charged  with  any  offence,  laws.  Now',  are  these  laws  and  constitutions  un- 


be  a “part  of  the  criminal  jurisdiction  of  the  United  ( constitutional*?  Can  all  these 
States,”  these  crimes  cannot  be  tried  by  “a  State  | State  be  tried  in  the  Federal  courts,  in  the  form  pre- 


offenders  against  a 


tribunal;”  and  all  such  trials  have  been  flagrant : scribed  by  the  State!  Can  they  have  a “speedy 
violations  of  the  Constitution.  Chief  Justice  Spencer,  j trial”  “in  the  county  where  the  offence  was  commit- 


jn  the  case  cited  from  Johnson,  declares  that  “the  ] ted,”  and  by  a jury  of  that  county?  Will  thepros- 
jurisdiciion  of  the  State  courts  is  excluded  in  cases  ] ecution  be  conducted  “in  the  name  and  by  the  au- 


of  crimes  and  offences  cognizable  under  the  author-  j ihority  of  the  State!”  Will  the  indictment  conclude 
ity  of  the  United  States-,”  and  as  to  crimes  he  says: , “against  the  peace  and  dignity  of  the  State!”  Will 


;The  Government  of  the  United  States  stands  in  it  be  signed,  and  the  prosecution  conducted,  by  the 
the  same  relation  to  the  State  Governments,  as  any  ] officer  of  the  State,  or  of  the  United  States;  and 


foreign  Government;  and  it  is  a fundamental  which  officer  may  enter  a nolle  prosequi?  May  a 
maxim,  that  the  courts  of  one  sovereignty  will  not , Federal  judge  fine  or  imprison,  at  his  discretion, 

for  these  crimes,  where  the  law  which  creates  them 
and  prescribes  the  punishment  vests  that  discretion 
exclusively  in  State  judges!  Where  the  punish- 
ment is  expulsion  and  exclusion  from  office,  (which, 


take  cognizance  of,  nor  enforce,  the  penal  code  of 
another.”  Judge  Platt  added:  “This  court,  in  its! 
judicial  functions,  represents  the  sovereignty  of  the  1 
State  of  New  York.”  “Every  criminal  prosecu- 
tion must  charge  the  offence  to  have  been  com- 
mitted against  the  State  or  sovereign  whose 
court  sits  in  judgment  on  the  offender.  In  the  ad- 
ministraiion  of  criminal  justice,  every  sovereign 
acts  as  judge  in  his  own  case,  as  the  offended  party.” 
On  this  subject,  the  opinion  of  Chief  Justice  Mar- 
shall, in  Burr’s  trial  for  a misdemeanor,  page  185, 
is  still  more  emphatic.  He  says:  “In  criminal  cases, 
the  laws  of  the  United  States  constitute,  the  sole 
rule  of  decision;  and  no  man  can  be  condemned  of 
prosecuted  in  the  Federal  courts  on  a Slate  law;  ' 
but  in  “civil  suits,”  he  says  the  law  is  otherwise. 
The  exclusive  j u risdiction  of  the  State  courts  over 
all  offences  by  all  persons  against  their  laws,  is 
here  most  distinctly  declared,  and  is  a decisive 
authority  against  extending  the  term  controversies 
so  as  to  embrace  crimes;  for  when  did  this  great 


in  several  States,  may  be  held  by  aliens,)  can  the 
sentence  be  pronounced  and  executed  by  the  Fed- 
eral courts!  and  does  the  judgment  of  a Federal 
court,  for  an  infamous  offence  against  a State,  ren- 
der the  convict  incompetent  as  a witness  in  the 
State  tribunals!  Who  is  to  pardon  after  a convic- 
tion— the  Executive  of  the  State  or  of  the  Union! 
And  who  is  to  remit  fines  imposed  as  a part  of  the 
sentence!  and  do  these  fines  go  into  the  treasury  of 
the  State  or  of  the  Union!  If  the  punishment  is 
imprisonment  in  a Stale  penitentiary,  can  the  crim- 
inal be  placed  in  any  other;  or  can  the  keepers  of 
the  State. prisons  be  compelled  to  receive  him!  If 
the  punishment  be  working  on  the  streets  of  a town, 
under  city'  officers,  can  you,  who  have  no  control 
over  these  officers,  carry  out  this  sentence!  If  the 


judge  ever  give 


Constitution  of 
“offences  agai ns:  the  United  States!” 


punishment  be  solitary  confinement,  or  at  hard  la- 
a construction  loo  narrow*  \o  the  j bor,  can  this  be  changed  in  any  particular,  or  the 
the  Union!  Are  these  crimes  i punishment  varied  in  any  respect!  Again:  if  the 
Then  the  Pres- 1 prisoner  be  confined  in  a Federal  jail,  or  a sen- 


ident  alone  can  pardon,  and  the  Federal  courts  alone  ; tence  of  death  is  to  be  executed  by  a Federal  mar- 
c.an  try  or  punLh  them.  Are  they  offences  only  j shal,  can  the  State  authorities,  by  a pardon  or  re- 


against  a S ate!  Then  their  Executive  alone  can  par- 
don, and  their  courts  alone  can  try  the  offender.  Or 
can  there  be  a divided  jurisdiction  and  which  is 
supreme!  and  is  the  criminal,  for  the  same  offence, 
amenable  to  the  courts  of  two  sovereignties! 

Now,  by  the  Constitution  and  laws  of  the  States, 
these  offences  against  a State  are  all  to  be  tried  only 


prieve,  take  him  out  of  the  hands  of  the  Federal  of- 
ficers, and  supersede  the  authorities  of  the  Union! 
Can  you  change  the  place  of  trial  and  jury  from  the 
county  to  a distant  section  of  the  State!  and  may  the 
accused,  in  the  midst  of  the  trial,  be  taken  out  of  the 
hands  of  the  State  courts!  may  he  be  seized  in  open 
court,  in  the  presence  of  the  judge  on  the  bench,  or 
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of  the  jury  in  the  box,  or  when  they  have  retired  to 
deliberate  upon  his  fate,  or  have  returned  a verdict 
of  guilt  or  innocence"!  If  the  examining  magistrate 
confine  him  for  trial,  may  he  be  taken  to  a distant 
county,  before  a Federal  judge,  there  to  be  dis- 
charged from  the  necessary  non-attendance  of  the 
witnesses!  Again : in  riots,  requiring  at  least 
three,  or  conspiracies,  where  two  at  least  must  con- 
spire, and  botli  must  be  guilty,  or  neither:  if  one  be 
an  alien,  and  the  other  a citizen  ol  the  State,  are 
they  to  be  tried  separately — the  one  in  the  Federal, 
and  the  other  in  a State  court,  in  defiance  of  some 
State  law  requiring  them,  as  joint  offenders,  to  be 
tried  together,  and  both  to  be  convicted  or  acquitted! 
It  being  the  essence  of  the  offence  that  both  must  be 
innocent  or  guilty,  may  they  be  tried,  one  in  the 
Federal,  and  the  other  in  the  State  courts;  and  the 
one  be  punished,  and  the  other  acquitted! 

Again:  in  States  where  the  law  requires,  in  cases 
of  accessory  and  principal,  that  the  principal  shall 
first  be  tried;  and  the  principal  be  an  alien,  and  the 
accessory  a citizen;  must  the  trial  of  the  accessory 
await  that  of  the  principal  in  the  Federal  tribu- 
nals! or,  if  this  be  not  so,  may  the  principal  be  ac- 
quitted by  the  courts  of  the  Union,  and  the  acces- 
sory condemned  by'the  courts  of  the  Slate,  when 
the  guilt  of  the  accessory  depended  on  that  of  the 
principal!  In  1st  Wheat. '377,  Justice  Johnson  says: 
“Th e uncontrollable  exercise  of  criminal  jurisdic- 
tion is  most  securely  confided  to  the  State  tribunals.” 
“The  courts  of  the  United  Slates  are  vested  with  no 
authority  to  scrutinize  into  the  proceedings  of  the 
State  courts  in  criminal  cases.”  And  in  5th  Wheat. 
69,  Justice  Story  says:  “It  is  a general  principle, 
too,  in  the  policy,  if  not  the  customary  law  of  na- 
tions, that  no  nation  is  bound  to  enforce  the  penal 
laws  of  another,  within  its  own  dominions.  The 
authority  naturally  belongs,  and  is  confided  to,  the 
tribunals  of  the  nation  creating  the  offences.  In  a 
Government  like  ours,  where  there  is  a division 
of  sovereignty — and,  of  course,  where  there  is 
danger  of  collision , from  the  near  approach  of 
powers  to  a conflict  with  each  other— it  would  seem 
a peculiarly  safe  and  salutary  rule,  that  each  Gov- 
ernment should  be  left  to  enforce  its  own  penal 
laws  in  its  own  tribunals 

In  the  case  of  Rutter,  Judge  Bland,  in  consider- 
ing this  question,  declared:  “The  General  Gov- 
ernment being  in  its  nature  a limited  one,  it  can 
exercise  no  powers  bul  such  as  are  expressly  grant- 
ed, or  are  essentially  necessary  to  some  given 
power.”  “In  addition  to  these  axioms,  growing 
out  of  the  peculiar  structure  of  our  political  insti- 
tutions, it  may  be  assumed  as  a settled  principle, 
applicable  alike  to  all  Governments,  that  the  ex- 
pounding and  enforcing  of  the  penal  laws  of  a sove- 
reign State  belong  exclusively  to  the  courts  of  such 
State.” — 12  Niles’s  Register  118, 377.  Judge  Hanson 
concurred.— 12  Niles,  231;  see  also  12  Niles,  264, 
265;  Sergeant  and  Rawle,  545;  1 Virginia  cases 
319;  2d  do.  34;  Tappan’s  Reports,  29. 

In  the  recent  case  of  Miln,  1 1,  Peters,  102,  the  Su- 
preme Court  say: 

“A  State  has  i.he  same  undeniable  and  unlimited  jurisdiction 
overall  persons  and  things  within  its  territorial  limiis  as  any 
foreign  nation , where  that  jurisdiction  is  not  surrendered  or  re- 
strained by  the  Constitution  of  the  United  Sta'es.”  “That  all 
those  powers  which  relate  to  merely  municipal  legislation,  or 
what  may,  perhaps,  more  properly  he  called  internal  'police , 
are  not  thus  surrendered  or  restrained;  and  that,  consequently, 
in  relation  to  these,  ihe  authority  of  a State  is  complete,  unquali- 
lied,  and  exclusive.”  ‘ To  illustrate*:  no  one  will  deny  that  a 
State  has  a right  to  punish  any  individual  found  wi  hin  its  ju- 
risdiction, who  shall  have  committed  an  offence  within  its  juris- 
diction, against  its  criminal  laws.”  “The  right  to  punish  or  to 


prevent  crime  does,  in  no  degree^  depend  on  the  citizenship  of 
ihe  party  who  is  obnoxious  to  the  law.  The  alien  who  shall 
just  have  set  foot  upon  the  soil  of  the  State,  is  just  as  subject  to 
the  operation  of  the  law,  as  one  who  is  a native  citiz  in.” 

But  what  becomes  of  this  reserved  and  “exclu- 
sive” right  o^ach  State,  if  all  aliens,  or  citizens  of 
other  States,  may,  in  all  eases  of  crimes  committed 
by  them,  transfer  the  case  to  the  Federal  tribunals! 
The  term  controversies  was  never  synonymous 
with  crimes.  Larceny  and  murder  are  never  de- 
signated in  law  or  common  parlance  as  controver- 
sies. The  term  in  the  Constitution,  as  applied  to 
Stales,  is  used  in  the  following  cases: 

“Controversies  between  two  or  more  States— between  a State 
arid  citizens  of  another  State— between  citizens  of  different 
Slates— between  citizens  of  the  same  State,  claiming  lands  un- 
der grams  of  different  Stales — and  between  a State,  or  the  citi- 
zens thereof,  and  foreign  States,  citizens,  or  subjects.” 

Now,  “controversies  between  two  or  more  States” 
do  not  embrace  crimes;  for  one  State  cannot  indict 
and  punish  another  State.  The  meaning,  then,  of 
the  term,  as  first  used  as  to  States,  being  exclusive 
of  crimes,  by  what  rule  is  its  meaning  extended  in 
the  next  clause  to  include  crimes!  Does  the  same 
word  (continued,  too,  without  repetition,  throughout 
the  sentence)  exclude  “crimes”  in  the  first  clause, 
and  include  it  in  the  next  clause  of  the  same  sen- 
tence! Or,  if  the  sense  was  intended  to  be  changed, 
would  not  the  word  be  changed! 

Again:  in  the  two  next  clauses,  it  is  avowedly 
confined  to  civil  eases.  And,  here,  does  it  change 
its  meaning  again,  and  exclude  crimes!  Then,  in 
the  last  clause,  does  the  word  become  more  exten- 
sive again,  as  -applied  to  that  clause!  No,  that  is 
impossible;  for  that  clause  embraces  several  cases: 
1st.  Between  a State  and  a foreign  State.  2d.  Be- 
tween a State  and  an  alien.  3d.  Between  a citizen 
of  a State  and  a foreign  State.  4th  Between  a citi- 
zen of  a State  and  an  alien.  The  1st,  3d,  and  4th 
of  these  are  avowedly  exclusive  of  crimes.  And 
can  the  term  include  crimes  in  the  2d  case!  thus 
changing  its  meaning  several  times  in  the  same 
connected  clause  of  the  same  sentence!  The  term 
cases,  used  in  the  first  part  of  the  section,  and  con- 
strued to  include  civil  and  criminal  cases,  is  drop- 
ped when  this  jurisdiction  is  given  as  regards  the 
States,  and  the  term  controversies  substituted.  Why 
this  change  of  the  word,  if  no  change  in  the  sense 
was  intended!  In  the  articles  of  confederation,  the 
term  controversy  and  controversies  is  used,  and 
embraces  only  civil  cases.  The  term,  then,  had 
received  this  settled  American  meaning,  cor- 
responding with  its  true  English  meaning,  when  it 
was  copied  from  these  articles  into  the  Constitution, 
by  the  very  same  men,  so  many  of  whom  united  in 
framing  both  instruments;  and  when  they  used  the 
same  word  at  both  periods,  and  lor  the  same  pur- 
pose of  vesting  judicial  power,  they  could  not  have 
designed  to  change  its  meaning,  when  transferring 
ihe  word  from  the  one  instrument  to  the  other. 

In  2 Dallas,  419,  Judge  Iredell  declared: 

“It  cannot  be  presumed  that  the  general  word  ‘controversies’ 
was  intended  to  include  any  proceedings  that  relate  to  criminal 
cases,  which,  in  all  instances  that  respect  the  same  government 
only,  are  uniformly  considered  of  a local  nature,  and  to  be  de- 
cided by  its  particular  laws.” 

Judge  Tucker  (1  Black,  420)  says:  “The  word 
‘controversies,’  as  here  used,  must  be  understood 
merely  as  relating  to  such  as  are  of  a civil  nature. 
It  is  probably  unknown  in  any  other  sense,  as  I do 
not  recollect  ever  to  have  heard  the  expression 
‘criminal  controversy As  here  applied,  it  seems 
peculiarly  appropriated  to  such  disputes  as  might 
arise  between  the  United  States  and  any  one  or 
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more  States  respecting  territorial  or  fiscal  matters; 
or  between  the  United  States  and  their  debtors, 
contractors,  and  agents.”  It  never  (he  says)  “was 
meant  to  deprive  the  States  of  the  power  of  pun- 
ishing murder  or  theft,  if  committed  by  a foreigner, 
or  a citizen  of  another  State.” 

Judge  Story  quotes  the  above  opinion,  and  ex- 
presses no  dissent — which,  in  fact,  was  to  assent; 
lor,  When  did  that  able  judge  ever  quote  any  opin- 
ion imposing  restrictions  on  Federal  power  not  war- 
ranted by  his  views  of  the  Constitution,  and  fail 
to  express  his  dissent!  (3  Story,  536.)  This  very 
question  arose  in  the  supreme  court  of  Pennsylva- 
nia in  the  case  of  the  Commonwealth  vs.  Cobbett.  (3 
Dallas,  467;  2 Yates,  352.)  It  was  a criminal  pro- 
ceeding in  the  State  court  against  an  alien;  and  his 
effort  was  to  remove  the  case  into  the  Federal 
court,  on  the  ground  that  it  was  a controversy  be- 
tween the  State  and  an  alien. 

The  court  say: 

“Upon  the  whole,  our  opinion  is,  that  where  a Stale  has  a 
controversy  with  an  alien  about  a contract  or  other  matter  of  a 
civil  nature , the  Supreme  Court  of  the  United  Stales  has 
original  jurisdiction  of  it,  and  the  circuitcourt  or  district  courts 
^ have  nothing  to  do  with  such  a case.  The  reason  seems  to  be 
founded  in  a respect  for  the  dignity  of  a State,  that  the  act  ion 
may  be  brought  in  the  first  instance  before  the  lushest  t.ribu 
nal;  and,  also,  that  this  tribunal  would  be  most  likely  to  guard 
against  the  power  and  influence  of  a State  over  a foreignet; 
but  that  neither  the  Constitution  nor  the  Congress  ever  con- 
templated (hat  any  court  under  the  United  States  should  take 
cognizance  of  any  thing  savoring  of  criminality  against  a 
State;  that  the  action  before  the  court  is  of  a criminalna- 
ture,  and  for  the  punishment  of  a crime  against  the  State; 
that  yielding  to  the  prtjyer  of  the  petitioner  would  be  highly 
inconvenient  in  itself,  and  injurious  in  the  precedent;  and  that 
cognizance  of  it  would  not-  he  accepted  by  the  circuit  court,  if 
Bent  to  them;  for  even  consent  cannot  confer  jurisdiction. ” 

If  this  jurisdiction  exists,  the  Senator  admits  it 
may,  at  the  “discretion”  of  Congress,  be  vested  ex- 
clusively in  the  Federal  courts;  and  Judge  Story 
states  the  law  as  so  definitively  settled.  (3  Story, 
621.) 

Blackstone  says  that  penal  laws,  withoitt  the  pow- 
er to  inflict  the  punishment,  are  useless;  yet  Con- 
gress, it  is  said,  may  prevent  the  punishment  in  any 
State  court  of  any  alien  or  citizen  of  another  State, 
for  any  offence  against  the  laws  of  the  Stale.  A 
citizen  of  another  State,  or  an  alien,  unites,  by  overt 
acts,  to  overthrow  the  government  of  a State;  yet 
the  State  cannot  punish  him.  A Northern  or  for- 
eign Abolitionist  comes  into  a State,  and  excites  in- 
surrection among  the  slaves;  yet  the  State  can 
neither  arrest,  try,  nor  punish  hi m; — a doctrine  utter- 
ly subversive  of  the  existence  of  a State,  and  of  its 
inherent  right  of  self-protection. 

It  was  settled,  at  the  adoption  of  the  Constitution, 
that,  over  the  subject  of  slavery,  all  power,  legisla- 
tive, executive,  and  judicial,  was  reserved  to  the 
States,  and  withheld  from  the  Union;  but,  by  the 
principles  on  which  this  bill  is  maintained,  any 
alien,  a citizen  of  another  State,  may  excite  a 
Southampton  massacre,  a servile  insurrection  every 
year,  and  the  State  possesses  no  power  to  punish, 
or  even  to  arrest  him;  but  the  whole  is  surrendered 
to  the  Government  of  the  Union.  And,  in  addition 
to  all  this,  royal  and  imperial  mandates  to  their  sub- 
jects are  made  passports  to  the  commission  of  any 
crime  against  a State.  In  maintenance  of  these 
views  and  this  hill,  the  Senator  cites  the  speech  of 
Luther  MartiD,  in  which  he  says:  “ The  Federal 
courts,  also,  have  the  sole  right  Vo  inquire  concern- 
ing and  to  try  every  offence,  from  the  lowest  to  the 
highest,  committed  by  the  citizens  of  any  other 
State,  or  of  a foreign  nation,  against  the  laws  of 
this  State,  within  its  territory.”  This  is  the  only 


authority  in  favor  of  this  position;  and  thus  it  is, 
that  violent  assaults  upon  "the  Constitution  by  its 
bitterest  foes,  contained  in  fervent  efforts  to  prevent 
its  adoption,  and  disregarded  and  discredited  by  the 
convention  of  Maryland,  to  which  they  were  ad- 
dressed, are  now.  interpolated  as  grants  of  power 
into  that  instrument.  If  Luther  Martin  he  eorrecjt, 
every  inquiry  by  a State  justice,  or  trial  by  a State 
judge,  of  any  offeDce  by  any  alien,  or  citizen  of 
another  Slate,  has  been,  for  more  than  fifty  years, 
a flagrant  usurpation,  and  every  execution,  in  such 
cases,  a judicial  murder.  In  the  same  speech, 
Luther  Martin  says  the  Constitution  contains  “a 
provision  expressly  looking  to,  and  no  doubt  de- 
signed for,  the  utter  abolition  and  extinction  of  all 
State  Governments.”  He  says  it  abolishes  the  trial 
by  jury;  and  he  concludes  by  imploring  the  con- 
vention of  Maryland  “ to  reject  those  chains  which 
are  forged  for  it”  by  the  Constitution.  (4  Elliot,  22, 
46.)  If  the  supporters  of  this  bill  concur  in  these 
opinions  of  Luther  Martin,  they  may  rely  upon 
this  authority  ; hut  not  otherwise.  Mr.  Madison 
is  cited,  in  remarks  clearly  confined  to  civil  cases; 
for,  in  his  report  against  the  alien  and  sedition 
laws,  he  distinctly  denies  the  jurisdiction  of  the 
Federal  courts  in  all  these  cases.  He  says,  as  to 
this  very  clause  iti  regard  to  all  cases  “in  which  a 
State  shall  be  a party,”  that  “ it  clearly  excludes 
criminal  cases.”  4 Elliot,  368.  Such,  then,  were 
the  views  of  Mr.  Madison,  the  father  and  founder 
of  the  Constitution — viewsMiever  recalled,  and  de- 
liberately recorded  in  tnat  celebrated  Virginia 
report,  written  by  him,  and  sanctioned  by  Mr.  Jef- 
ferson, and  constituting  part  of  the  creed  of  the 
Republican  party  of  the. Union. 

In  the  debates  in  the  Virginia  convention,  Mr. 
Madison  said : “ Its  jurisdiction  in  controversies 
between  a State  and  citizens  of  another  State,  is 
much  objected  to.”  “ The  only  operation  it  can 
have  is,  that  if  a State  should  wish  to  bring  suit 
against  a citizen,  it  must  be  brought  before  the 
Federal  court;  this  will  prevent  citizens  on  whom 
a State  may  have  a claim  being  dissatisfied  with  the 
State  courts.”  “If  a State  should  condescend  to  be 
a party,  this  court  may  take  cognizance.”  (2E1L, 
390.)  Here  Mr.  Madison  plainly  confines  the  term 
“controversies”  to  civil  cases.  In  thesame  debate, 
John  Marshall,  afterwards.  Chief  Justice,  says: 
“With  respect  to  disputes  between  a State  and  the 
citizens  of  another  State,  I hope  no  gentleman  will 
think  that  a Stale  will  be  called  at  the  bar  of  the 
Federal  court.”  “ It  is  not  natural  to  suppose  that 
the  sovereign  power  shall  be  dragged  before  a court.” 
The  intent  is,  to  enable  States  “ to  recover  claims 
of  individuals  residing  in  other  States.”  (2  Ell., 
405.) 

The  Senator  relies  much  on  the  following  quo- 
tation, not  from  the  Constitution,  but  from  the  in- 
choate proceedings  of  the  conveniion  which  framed 
it:  “The  jurisdiction  of  the  national  judiciary 
shall  extend  to  cases  arising  under  the  laws  passed 
by  the  General  Legislature,  and  to  such  other  ques- 
tions as  involve  the  national  peace  and  harmony.” 
This  is  the  resolution,  which  is  silent  as  to  criminal 
jurisdiction;  but  it  was  not  incorporated  into  the 
Constitution;  it  was  therefore  rejected,  and  makes 
the  case  stronger  than  if  no  such  jurisdiction  ever 
was  proposed.  This  resolution,  the  Senator  says, 
was  referred  to  the  committee  of  detail,  to  “cast  it 
into  technical  expression,”  and  therefore  we  must 
construe  the  Conslituiion  so  “as  to  embrace  all 
judicial  cases  and  questions  involving  national 
peace  and  harmony.”  If  this  be  so,  the  limitations 
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and  enumerations  of  power  in  the  Constitution  are 
worse  than  useless;  for  here  is  a general  power  em- 
bracing all  cases  and  questions  “involving  national 
peace  and  harmony.”  Now,  what  question  may  he 
said  not  to  be  one  “involving  national  peace  and 
harmony!”  The  question  of  slavery  involves,  more 
than  all  others,  the  peace  and  harmony  of  the  Union; 
that  question , then,  would  be  surrendered  to  the  F ed- 
eral  Government. . That  to  secure  peace  and  har- 
mony was  one  oi  the  objects  of  the  Constitution,  no 
one  will  deny;  but  its  framers  did  not  believe  that 
peace  and  harmony  would  be  preserved  by  consoli- 
dating all  power  in  the  General  Government.  This 
resolution  was  transferred,  in  substance,  to  the  pre- 
amble, which  granted  no  power,  but  designated  the 
general  object  of  the  enumerated  powers;  yet  to  con- 
found the  preamble  and  the  Constitution— the  objects 
with  the  grants  of  power — is  the  great  error  of  the 
party  of  centralizers,  from  the  time  of  Alex.  Hamil- 
ton down  to  the  present  period.  This  resolution  in  re- 
gard to  peace  and  harmony  was  the  16th  of  23  reso- 
lutions, which  were  all  “unanimously  referred”  to 
the  committee  of  detail,  together  with  the  proposh 
tions  of  Mr.  Pinkney  and  Mr.  Patterson, — 2 Madi- 
son, 1220  to  1226.  Now,  these  propositions  of 
Mr.  Pinkney  and  Mr.  Patterson  were  directly  con- 
tradictory, not  only  to  each  other,  in  a great  variety 
of  casesj  but  also  of  these  very  resolutions;  and 
therefore  it  is  obvious  the  convention  intended  to 
reopen  the  whole  subject,  and  refer  the  whole — not 
for  adoption,  for  that  was  impracticable,  but — for 
the  consideration  'of  this  committee,  and  a report, 
subject  to  the  future  action  of  the  convention.  In 
fact,  of  all  these  23  resolutions,  but  a small  portion 
was  ever  adopted  as  a part  of  the  Constitution,  as 
the  following  contrast  will  demonstrate: 


By  the  Constitution. 

1st.  Confined  to  a few  enu- 
merated cases  and  controver- 
sies. 

2d.  To  originate  in  either 
House. 

. 3d.  All  amendments  permit- 
ted. 

4th.  By  electors  of  the  peo • 
pie,  for  four  years,  and  re-eli- 
gible. 

5'h.  Only  with  the  consent  of 
the  Senate. 

6th.  President  and  Senate. 

7th.  No  property  qualifica- 
tions whatever. 


By  the  resolutions. 

1st.  Judicial  power  to  em- 
brace questions  of  peace  and 
harmony. 

2d.  Bills  to  appropriate  mo 
ney,  or  to  fix  a salary,  to  origi 
nate  only  ia  the  House. 

3d.  No  amendments  permit- 
ted by  the  Senate. 

4th.  The  President  chosen 
by  Congress , for  seven  years, 
and  not  re-eligible, 

5th.  President  alone  to  ap 
point  most  officers. 

6th.  Senate  to  appoint  Su- 
preme Court. 

7th.  Property  qualifications 
for  President,  Judges,  Senate, 
and  House. 

Such  are  some  of  the  discrepancies  between  the 
resolutions  and  the  Constitution — demonstrating 
how  fallacious  is  the  opinion  expressed  by  the  Sen- 
ator, that  these  resolutions  were  merely  to  be  “east 
into  technical  expression”  by  the  committee.  The 
truth  is,  as  demonstrated  by  the  Madison  papers, 
that  the  State-rights  party  in  the  convention  gained 
— partly  by  the  accession  of  new  States,  or  mem- 
bers, and  partly  by  the  power  of  truth  and  argu- 
ment—from  the  opening  almost  to  the  close  of  the 
convention;  and  much  that  was  consolidating  in  its 
tendency,  that  seemed  to  receive  the  partial  sanc- 
tion of  a majority  of  the  convention  at  the  early 
stages  of  its  proceedings,  was  expunged  or  aban- 
doned before  it  closed;  until,  finally,  but  little  was 
left  to  the  centralizers,  except  the  general  words' 
of  the  preamble,  announcing  objects , but  not  confer- 
ring powers;  and  all  doubt  was  removed  by  the  sub- 
sequent amendments,  restrictive  and  declaratory, 
of  the  confederate  character  of  the  Government. 
Instead  of  extending  the  judicial  power  to  all 


“questions  involving  national  peace  and  harmony’  • 
— which  the  Senator  finds  in  an  abandoned  resolu- 
tion, and  not  in  the  Constitution — that  instrument 
extended  that  power  to  no  questions  whatever , but 
only  to  certain  enumerated  cases  and  controversies. 
Thus.  John  Marshall — afterwards  Chief  Justice — 
says: 

“By  the  Constitution,  the  judicial  power  of  the  United  States 
is  extended  to  all  cases  in  law  and  equity  arising  under  the 
Constitution,  laws,  and  treaties  of  the  United  States.  The  dif- 
ference between  the  Constitution  and  the  resolutions  was  ma- 
terial and  apparent.  A ‘case  in  law  and  equity’  was  a term 
weil  understood,  and  of  limited  signification.” 

And  he  adds : 

“If  the  judicial  power  extended  to  every  question  under  the 
Constitution,  it  would  involve  almost  every  subject  proper  for 
legislative  discussion  and  decision;”  and  “the  other  depart- 
ments would  be  swallowed  up  by  the  Judiciary.”— -5th  Wheat., 
app.  16. 

When,  therefore,  it  is  said  that  this  is  a question 
under  the  law  of  nations— a question  of  peace  and 
harmony — and  therefore  proper  to  be  submitted  to 
the  Federal  courts,  it  is  a radical  error  as  it  regards 
those  tribunals.  They  possess  no  political  power; 
and  their  authority  extepds  to  no  questions , as  such, 
whatever.  To  the  great  authority  conferred  upon 
the  Federal  courts  to  expound  the  Constitution,  in 
the  enumerated  cases  and  eonfroversies  arising  un- 
der that  instrument,  I make  do  objection,  and  re- 
tract no  opinion  heretofore  expressed.  But  to  travel 
out  of  the  Constitution,  as  is  proposed  by  this  bill, 
to  abolish  the  criminal  jurisdiction  of  the  States, 
and  usurp  their  rights;  to  enter  upon  the  boundless 
range  of  power  arising  under  the  law  of  nations, 
undefined  and  undefinable;  to  become  the  arbiter  of 
the  peace  of  nations,  and  receive  and  execute  the 
mandates  of  foreign  kings, — is  an  unexplored  con- 
tinent— a terra  incognita — of  power  never  assigned 
to  the  Federal  courts  by  the  Constitution;  and  to  per- 
mit, the  exercise  of  which,  instead  of  promoting 
peace  and  harmony,  would  engender  only  most 
dangerous  collisions. 

But  there  is  another  reason  conclusive  against 
such  a construction  of  this  term  “controversies”  as 
would  embrace  crimes.  The  Constitution  declares 
that,  in  all  cases  “in  which  a State  shall  be  a party, 
the  Supreme  Court  shall  have  original  jurisdic- 
tion;” and  that  in  “all  other  cases  the  Supreme 
Court  shall  have  appellate  jurisdiction.”  This  is 
admitted  to  be  a case  in  which  a State  is  a party; 
and  being  so,  the  language  of  the  Constitution  is 
imperative,  that  the  Supreme  Court  shall  have  origi- 
nal jurisdiction.  Then,  if  controversies  embrace 
criminal  cases,  all  crimes  or  petty  offences  commit- 
ted by  an  alien,  or  citizen  of  another  State  against  a 
State, must,  (as  I shall  show  hereafter, )but  it  will  he 
conceded  may  be  tried  by  the  Supreme  Court  of  the 
Union.  Now,  were  there  time,  (which  there  is  not,) 
for  the  Supreme  Court  to  be  engaged  in  this  most 
extraordinary  business  of  trying  all  these  great  as 
well  as  petty  offenders  against  all  the  laws  of  all  the 
States  of  the  Union,  to  drag  all  these  criminals 
from  every  county  and  State,  and  all  the  witnesses 
with  them,  for  or  against  the  prisoner,  to  the  seat  of 
Government  of  the  Union,  is  a power  so  despotic, 
absurd,  and  impracticable,  that  the  framers  of  the 
Constitution  never  could  have  designed  to  confer  it 
upon  Congress.  But  as  the  Constitution  requires 
that  “the  trial  of  all  crimes  shall  be  by  jury,”  and 
“such  trial  shall  be  held  in  the  State  where  the  said 
crimes  shall  have  been  committed,”  could  these 
trials  take  place  at  the  sea’  of  Government,  under 
the  jurisdiction  of  the  Supreme  Court,  consistently 
with  these  provisions  of  the  Constitution!  As, 
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then,  all  cases  in  'which  a State  is  a party,  must 
(or  at  least  may)  be  tried  before  the  Supreme  Court 
cf  the  Union,  it  is  clear  that  the  term  “controver- 
sies,” in  which  a State  is  a party,  must  be  confined 
to  civil  cases.  But  the  Constitution,  if  it  confers 
this  jurisdiction  as  to  crimes  against  a State,  com- 
mands that  “the  Supreme  Court  shall  have  origi- 
nal jurisdiction  in  all  cases  in  which  a State  shall 
be  a party.”  It  is  not  “may  have,”  but  “shall 
have;''  thereby  clearly  excluding  the  jurisdiction 
of  all  inferior  Federal  tribunals. 

The  language  of  the  Constitution  is,  “In  all 
cases  afiecting  ambassadors,  other  public  min  isters, 
and  consuls,  and  those  in  which  a State  shall  be  a 
party,  the  Supreme  Court  shall  have  original  juris- 
diction. In  all  the  other  cases  before  mentioned, 
the  Supreme  Court  shall  have  appellate  jurisdic- 
tion, both  as  to  law  and  fact,  with  such  exceptions, 
and  under  such  regulations,  as  the  Congress  shall 
make.”  Now,  in  the  preceding  clause,  the  Consti- 
tution designated  all  the  cases  to  which  the  judicial 
power  could  extend,  including  those  of  ambassa- 
dors and  States;  and  then,  in  those  special  cases,  it 
declares  the  Supreme  Court  shall  have  original 
jurisdiction,  and  appellate  in  all  the  other  cases. 
But  the  clause  is  still  stronger;  tor,  whilst  it  gives 
no  discretion  to  Congress  to  make  any  “excep- 
tions” to  this  original  jurisdiction,  it  does  grant 
such  discretion  as  to  the  appellate  power. 

1st.  The  Constitution  creates  the  Supreme  Court, 
and  authorizes  Congress  to  make  inferior  tribunals. 

2d.  It  designates  all  the  cases  (including  States 
and  ambassadors)  to  which  the  judicial  power  shall 
extend. 

3d.  It  declares  that  in  all  cases  of  States  and  am- 
bassadors, the  Supreme  Court  shall  have  original 
jurisdiction. 

4th.  That  in  all  the  other  cases,  (thereby  exclud- 
ing those  of  States  and  ambassadors,)  the  Supreme 
Court  shall  have  appellate  jurisdiction. 

5th.  It  reserves  a discretion  to  Congress  to  make 
such  exceptions  as  it  may  think  proper  to  the  ap- 
pellate, but  not  to  the  original  jurisdiction  ol  the 
Supreme  Court. 

Then,  if  this  term  “controversy”  embraces  crimi- 
nal cases  “in  which  a State  is  a party,”  the  bill 
now  before  us  is  clearly  unconstitutional — 1st.  Be- 
cause it  withholds  from  the  Supreme  Court  the  origi- 
nal jurisdiction  vested  in  that  tribunal  by  the  Con- 
stitution; 2d.  Because  it  vests  appellate  jurisdiction 
in  the  Supreme  Court,  in  a. case  in  which  the  Con- 
stitution says  its  jurisdiction  shall  be  original;  3d. 
Because  it  vests  that  jurisdiction  in  the  inferior 
courts,  which  the  Constitution  declares  shall  be 
vested,  in  the  first  instance,  in  the  Supreme  Court; 
and  Congress  cannot  disregard  the  distribution, 
any  more  than  the  enumeration  of  power  in  the 
Constitution.  In  favor  of  this  position,  that  the 
original  jurisdiction  of  the  Supreme  Court  is  ex- 
clusive, is  the  plain  language  of  the  Constitution; 
and  so  are  all  the  authorities,  except  a divided  cir- 
cuit court  in  a single  case  in  2 Dali.,  297.  That  was  a 
criminal  prosecution  by  the  United  States  in  their 
circuit  court,  against  a foreign  consul,  in  which 
Judge  Iredell  held  that  it  was  a case  for  the  juris- 
diction of  the  Supreme  Court,  which  was  original 
and  exclusive.  Judge  Wilson  held  that  the  juris- 
diction of  the  Supreme  Court  was  original,  but 
not  exclusive;  but  no  one  decided  that  the  Supreme 
Court  could  take  appellate  jurisdiction  in  that  case; 
for  that  would  produce  the  anomaly  that  the  same 
court  might  have  original  and  appellate  jurisdic- 
tion in  the  same  class  of  cases. 


The  next  case  is  that  heretofore  quoted  by  me 
from  3d  Dallas,  467,  474,  in  which,  upon  the  full* 
est  argument,  the  supreme  court  of  Pennsylvania 
decided  unanimously,  that,  in  the  case  of  a crimi- 
nal proceeding  by  a State  against  an  alien,  the  ju- 
risdiction of  the  Supreme  Court  of  the  Union,  if  it 
had  any,  was  original  and  exclusive;  and  that  the 
circuit  court  of  the  United  States  could  not,  under 
the  Constitution,  take  cognizance  of  such  a case. 

In  1st  Cranch,  137,  Chief  Justice  Marshall,  after 
quoting  this  very  clause  of  the  Constitution,  says  it 
proceeded  “to  define  the  jurisdiction  of  the  Supreme 
Court,  by  declaring  the  cases  in  which  it  shall  take 
original  jurisdiction;  and  that,  in  others,  it  shall  take 
appellate  jurisdiction; — the  plain  import  of  the 
words  seems  to  be,  that,  in  one  class  of  cases,  its 
jurisdiction  is  original,  and  not  appellate;  and,  in 
the  oth'er,  it  is  appellate,  and  not  original.”  In  the 
case  of  the  State  of  Pennsylvania  vs.  Roscoff,  consul 
of  Russia,  on  an  indictment  in  the  State  court,  the 
court  declared  “that,  as  soon  as  the  Supreme  Court 
was  organized  by  law,  it  became  immediately  vest- 
ed with  original"  jurisdiction  in  every  case  by  which 
a consul  might  be  affected;”  and  “ that,  where  the 
Constitution  had  given  original  jurisdiction,  it  was 
not  in  the  poiver  of  Congress  to  give  appellate  juris- 
diction." Now,  the  Senator  avows,  that  “certainly 
all  the  jurisdiction  which  the  Supreme  Court  at- 
tains by  this  bill  is  appellate  in  the  strictest  sense.” 
If  so,  then  this  bill  is  clearly  unconstitutional,  if 
“controversies”  includes  crimes,  by  giving  to  the  Su- 
preme Court  appellate,  in  a case  where  (ts  only 
jurisdiction  is  original.  And  here  let  it  be  ob- 
served, that  the  supreme  court  of  Pennsylvania  de- 
clare that  the  “ original  jurisdiction”  of  the  Su- 
preme Court  was  “immediately  vested”  by  the 
Constitution ; and,  if  so,  how  can  a law  divest  it  1 
In  1st  Wheaton,  332,  the  court  say : “ It  is  declared 
that,  in  all  cases  affecting  ambassadors,  &c.,  the 
Supreme  Court  shall  have  original  jurisdiction. 
Could  Congress  withhold  original  jurisdiction  in 
these  cases  from  the  Supreme  Court  V’-  And  the 
court  answer,  no;  “that  the  framers  of  the  Con- 
stitution used  the  words  in  an  imperative  sense;” 
and  they  say  that  this  is  rendered  still  more 
obvious  by  the  fact,  that  Congress  was  author- 
ized to  make11  exceptions”  from  the  appellate,  but 
not  from  the  original  jurisdiction  of  the  Supreme 
Court.  But  this  bill  withholds  that  original  juris- 
diction, vested  by  imperative  words,  immediately  by 
the  Constitution;  and  makes  “exceptions”  where 
Congress  could  make  none;  and  crowns  the  usurp- 
ation by  granting  appellate,  when  the  Constitution 
vested  only  original  jurisdiction.  At  page  337  of 
the  same  case,  the  court  say  that  the  appellate  ju- 
risdiction of  the  Supreme  Court  extends  only  to 
“cases  where  it  has  not  original  jurisdiction;”  and 
at  page  338  they  say,  “it  may  be  exercised  in  all 
other  cases  than  those  of  which  it  has  original  cog- 
nizance.” In  the  great  case  of  Cohens  vs.  Virginia, 
(G  Wheaton,  265,)  a penal  case  between  that  State 
and  one  of  her  own  citizens,  the  Supreme  Court  did 
take  appellate  jurisdiction  on  a case  arising  under 
the  Constitution,  but  expressly  on  the  ground  that 
it  was  a case  in  which  they  had  no  original  juris- 
diction. At  page  391,  Chief  Justice  Marshall  says 
the  object  of  the  clause  “which  extends  the  judicial 
power  to  all  cases  arising  under  the  Constitution 
and  laws,”  “is  to  give  jurisdiction  where  the  charac- 
ter of  the  parties  would  not  give  it."  When,  then, 
(as  contended  in  this  case  by  the  Senator,)  “ the 
character  of  the  parties ” gives  jurisdiction,  it  is  not  a 
case  coming  under  the  other  clause,  of  “cases  aris- 
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ing  trader  the  Constitution  and  laws.”  And  at  page 
399  he  expressly  confines  the  appellate  jurisdiction 
to  cases  “in  which  original  jurisdiction  cannot  be 
exercised.”  If  any  doubt  remains  as  to  the  views 
of  Chief  Justice  Marshall,  it  is  removed  in  9th 
Wheaton,  820,  821,  in  which  he  says:  “The  Con- 
stitution establishes  the  Supreme  Court,  and  defines 
its  jurisdiction.  It  enumerates  cases  in  which  its 
jurisdiction  is  original  and  exclusive.”  “In  the 
cases  in  which  original  jurisdiction  is  given  to  the 
Supreme  Court,  the  judicial  power  of  the  United 
States  cannot  be  exercised  in  its  appellate  form.” 
“With  the  exception  ,of  those  cases  in  which  ori- 
ginal jurisdiction  is  given  to  this  court,  there 
is  none  to  which  the  judicial  power  extends,  from 
which  the  original  jurisdiction  of  the  inferior 
courts  is  excluded  by  the  Constitution.”  But  this 
bill  (if  controversy  includes  crimes)  gives  appel- 
late, when  the  Supreme  Court  could  only  take  ori- 
ginal jurisdiction — a jurisdiction  which  theyhave 
never  taken;  and  gives  to  the  inferior  courts  juris- 
diction when  that  of  the  Supreme  Court  “is  original 
and  exclusive” — a jurisdiction  which  they  have. 
never  sustained. 

In  7 Craneh,  33,  the  Supreme  Court  say:  that, 
of  all  the  Federal  courts,  “one  only,  the  Supreme 
Court,  possesses  jurisdiction  derived  immediately 
-from  the  Constitution,  and  of  which  the  legislative 
power  cannot  deprive  it.”  What,  then,  is  this 
jurisdiction  of  which  Congress  cannot  deprive  that 
court!  Not  the  appellate — for  that  is  made  subject 
to  “such  exceptions”  as  “Congress  shall  make;” 
(3  Dal.  337;  1 Craneh,  212;  3 do.  159;  6 do.  307;  7 
Wheat.  38;  7 Peters,  568.)  It  is,  then,  its  original 
jurisdiction,  of  no  part  ot  which  can  Congress  de- 
prive it.  In  the  82d  number  of  the  Federalist,  page 
355,  Mr.  Hamilton  claims  that  the  appellate  power 
of  the  Supreme  Court  extends,  in  certain  cases,  to 
the  “State  courts;”  but  expressly  excludes  all  those 
in  which  the  Supreme  Court  has  “original  juris- 
diction.” In  the  8 1st  number,  page  350,  he  says: 
“The  Supreme  Court  is  to  be  intrusted  with  ori- 
ginal jurisdiction  only  in  cases  affecting  ambassa- 
dors, and  those  in  which  a State  shall  be  a party. 
Public  ministers  are  the  immediate  representatives 
of  their  sovereigns:  all  questions  in  which  they 
are  concerned  should  be  submitted,  in  the  first  in- 
stance, to  the  highest  judicatory  of  the  nation.  In 
cases  in  which  a State  might  happen  to  be  a party, 
it  would  ill  suit  its  dignity  to  be  turned  over  to  an 
inferior  tribunal.”  “In  all  other  cases  of  Federal 
cognizance,  the  original  jurisdiction  would  apper- 
tain to  the  inferior  tribunals.”  Even  Alexander 
Hamilton  then  had  more  regard  for  the  dignity  of 
sovereign  States,  than  to  suppose  that  they  could 
“be  turned  over  to  an  inferior  tribunal,”  as  is  done 
by  this  bill.  1 

The  supreme  court  of  Massachusetts,  in  their 
unanimous  opinion,  pronounced  by  Chief  Justice 
Parker,  say: 

“None  but  the  Supreme  Court  of  the  United  States  could 
entertain  jurisdiction  by  way  of  appeal,  from  the  judgments  of 
the  State  courts,  in  cases  originally  cogn  zdble,  and  commenced 
in  those  courts;  and  that  any  act  of  Congress  giving  such  jm  is 
diction  to  any  inferior  court  of  the  United  States  would. have 
been  unconstitutional  and  void.  Indeed,  such  a power  was 
never  supposed  to  exist  ; for  the.  cot. sequence  would  have  been 
universally  seen  to  he  a prostration  of  the  dignity,  and,  with 
that,  the  usefulness  of  the  State  tribunals.  The  Constitution 
would  never  have  been  adopted  by  any  one  Slate,  under  such  a 
construction.” 

Icommpn'l  this  case  from  the  highest  court,  and 
most  able  judge  of  his  own  State,  to  the  serious 
consideration  of  the  Senator  from  Massachusetts; 


for  surely  he  will  not  deny  that  this  bill  may  bring 
the  case,  by  appeal,  from  the  lowest  or  highest  court 
of  a State,  into  the  Federal  circuit  court;  and  es- 
tablishes the  principle  by  which,  in  all  these  cases, 
the  decision  ot  the  highest  court  of  any  State  may 
be  overruled  and  reversed  finally  by  the  most  in- 
ferior Federal  court,  and  in  cases  vitally  affecting 
the  reserved  rights  of  the  States.  It  is  true,  this 
bill  authorizes  an  appeal  from  the  circuit  court 
to  the  Supreme  Court  of  the  Union;  but  this 
is  an  appeal  withheld  in  other  criminal  prose- 
cutions in  our  inferior  Federal  courts,  and  may 
be  withheld  in-  this;  it  being  within  the  discre- 
tion of  Congress  to  withhold,  at  their  pleasure,  the 
appellate  power  of  their  supreme  tribunal ; and 
thustalso,  by  construction,  (if  this  bill  and  its  prin- 
ciples can  be  maintained,)  abolishing  the  jurisdic- 
tion of  the  Supreme  Court,  in  any  form,  in  those 
very  cases  in  which  the  Constitution  says  it  “ shall 
have  original  jurisdiction.!’ 

And  here,  if  in  this  case  Congress  can  confer 
original  jurisdiction  on  some  inferior  Federal 
court,  and  also  withhold  the  appeal  to  the  Supreme 
Court,  it  may  also,  in  eases  between  contending 
sovereignties;  between  State  and  State;  and  between 
a State  and  a foreign  State;  for,  as  a question  of 
power,  they  stand  on  the  same  ground  in  the  Con- 
stitution. If,  in  all  these  cases  the  original  juris- 
diction may  be  withheld,  so  may  the  appellate;  and, 
indeed,  all  jurisdiction  defeated;  for  the  jurisdiction 
of  the  inferior  tribunals  may  be  limited  at  the  dis- 
cretion of  Congress:  and  thus  this  whole  clause,  as 
to  States,  may  be  expunged  from  the  Constitution. 
It  is  said  appellate  jurisdiction  may  betaken,  because 
this  is  a question  “under  the  Constitution;”  but  if 
the  jurisdiction  exists,  as  our  opponents  contend, 
on  account  ot  the  character  of  the  parlies,  the  court 
say:  “The  nature  of  the  controversy  is  not  contem- 
plaled  by  the  Constitution.  The  character  of  the 
parties  is  everything,  the  nature  of  the  case  noth- 
ing.”— 6 Wheat.  393.  If,  then,  this  original  juris- 
diction extends,  because  a State  is  a party,  it  con- 
tinues; although  on  the  trial  some  question  may 
arise  under  the  Constitution;  and  therefore  ex- 
cludes, in  that  case,  between  those  parties,  the  ap- 
pellate power.  The  supreme  judges  say:  “The  Con- 
stitution gives  the  Supreme  Court  original  juris- 
diction in  only  two  cases,  but  in  all  {he  others  vests 
it  with  appellate  jurisdiction.”  “To  the  natural  as 
well  as  legal  incompatibility  of  ultimate  appellate 
jurisdiction  with  original  jurisdiction,  we  ascribe 
the  exclusion  of  this  Supreme  Court  from  the 
latter,  except  in  two  cases.” — 3 Story,  439.  Then, 
if  appellate  and  original  jurisdiction  in  the  same 
case  and  court  are  incompatible,  how  can  the  Su- 
preme Court  take  original  cognizance  of  a case  in 
which  a State  is  a party,  whatever  might  be  the 
question  involved,  and  yet  appellate  power  embrace 
that  case  also! 

Having  shown  that  the  Federal  courts  cannot 
claim  this  jurisdiction  on  account  of  the.  character 
of  the  parties,  we  come  to  the  last  ground  assumed — 
that  “the  judicial  power  shall  extend  to  all  eases  in 
law  and  equity  arising  under  this  Constitution,  the 
laws  of  the  United  Stales,  and  treaties  made,  or 
which  shall  be  made,  under  their  authority.”  Now, 
the  first  class  of  cases  in  the  bill  is  confined  to  ex- 
emptions under  the  Constitution,  laws,  and  treaties. 
But  the  bill  does  not  stop  there;  but  proceeds  to  pro- 
vide for  another  class  of  cases',  not  named  in  the 
Constitution—  namely,  exemptions  claimed  by 
aliens,  “under  the  law  of  nations,  or  under  the 
the  commission,  or  order,  or  sanction  of  any  for- 
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eign  State,  or  sovereignty.”  Now,  if  these  cases 
arose  under  the  Constitution,  laws,  or  treaties,  they 
would  be  embraced  in  the  first  part  of  the  bill;  but 
this  subsequent  separate  enumeration  admits  that 
such  is  not  the  fact.  Then  the  bill,  upon  its  very  face, 
travels  out  of  and  beyond  the  Constitution.  But 
the  jurisdiction  is  claimed  from  the  mere  fact  that 
we  are  a nation.  This  claims  powers  not  enume- 
rated in  the  Constitution;  and  is  directly  in  conflict 
with  that  clause  which  declares  that  “the  powers 
not  delegated  to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the  Stat.es,  are  reserved 
to  the  States  respectively,  or  to  the  people.”  If, 
then,  the  power  is  not  delegated  by  the  Constitution , 
it  does  not  exist. 

Yet  the  Senator  says  we  had  this  power  “from 
the  first  national  breath  we  drew”— from  the  mere 
fact  that  “the  Constitution  makes  you  a nation.”  If 
we  can  assert  the  -mighty  powers  assumed  by  this 
bill,  not  from  specific  grants  in  the  Constitution, 
but  from  the  mere  fact  that  we  are  a nation — who 
can  impose  limits  upon  such  an  authority!  The 
doctrine  is,  that  the  Federal  Government  has  all 
powers  conferred  by  the  Constitution;  and,  in  ad- 
dition, by  the  mere  fact  that  we  are  a nation,  all 
powers  usually  belonging  to  a single  nation;  forget- 
ting that  we  are  a confederate  republic,  made  by, 
and  composed  of,  sovereign  States.  The  Senator 
says  we  had  this  power  “from  the  first  national 
breath  we  drew.”  Then  we  had  this  power  from 
the  old  articles  of  confederation;  and  it  is  not  a lit- 
tle remarkable  that  the  authority  cited  (1  Kent,  1) 
refers  to  a period  anterior  to  the  Constitution,  saying 
that,  “during  the  war  of  the  American  Revolution, 
Congress  claimed  cognizance  of  all  matters  ari- 
sing under  the  law  of  nations,”  (citing  ordinance 
of  4th  December,  1781.)  Now,  this  ordinance  claims 
power  not  in  all,  but  in  many  matters,  “during  the 
war,”  and  as  arising  from  the  power  granted  to  the 
Confederation,  and  withheld  from  the  States,  to 
declare  war  and  conduct  its  operations,  and  especi- 
ally that  of  “making  rules  for  deciding  in  all  cases 
what  captures  on  land  or  water  shall  be  legal,” 
and  of  deciding  and  appropriating  prizes.  This 
ordinance  was  called  “An  ordinance  ascertaining 
what  captures  on  water  shall  be  lawful,  in  pursuance 
of  the  powers  delegated  by  the  Confederation,  in 
eases  of  capture  on  water.”  The  ordinance  desig- 
nates what  captures  are  lawful,  and  closes  by  de-’ 
daring  that  the  rules  of  decision  shall  be  according 
to  the  ordinances  of  Congress,  public  treaties,  and 
“the  law  of  nations.”  Now,  that  Congress,  “ during 
the  war,”  in  exercising  a granted  power,  applied 
the  law  of  nations  to  eases  of  captures  and  prize*, 
is  certain.  B ut  they  never  designed,  in  war  or  peace, 
to  take  cognizance  in  their  courts  of  all  cases 
arising  under  the  law  of  nations;  for  that  Congress 
never  granted,  and  their  courts  never  claimed  any 
such  power;  and  yet,  as  to  ioreign  intercourse, 
we  were  as  much  a nation  under  the  Confedera- 
tion as  we  noware.  That  Government,  like  this, 
was  called  “The  United  States  of  America,”  with 
“judges,”  a “Congress,”  and  a “President,”  with 
powers  legislative,  executive,  and  judicial;  and,  Mr. 
Madison  says,  possessing  nearly  all  the  powers 
granted  by  the  Constitution,  (2  Elliot,  205.)  Chan- 
cellor Kent  also  says  that,  by  “the  articles  of  Con- 
federation,” “the  exclusive  cognizance  of  our  for- 
eign relations,  the  rights  of  war  and  peace,  and 
the  right  to  make  unlimited  requisitions  of  men 
and  money,  were  confided  to  Congress;  and  the  ex- 
ercise of  them  was  binding  on  the  States.” — 1 Kent, 
212,  213. 


I ask,  then— on  a trial,  during  the  Confederacy, 
of  crimes  by  aliens  within  a State,  and  against  its 
laws,  could  the  case  be  removed  to  any  Federal  tri- 
bunal, because  it  involved  some  question  under  the 
law  of  nations! 

[The  Senator  from  Massachusetts,  from  his  seat, 
responded,  No;  because,  under  those  articles,  the 
Federal  courts  had  next  to  nothing  of  judicial 
power — a defect  remedied  by  the  Constitution.] 

They  had,  then,  no  such  power;  yet  we  were 
then  a nation  as  much  as  we  now  are,  and,  Mr. 
Madison  and  Mr.  Kent  say,  possessing  nearly  the 
same  powers.  But  the  Senator  says  they  had  next 
to  nothing  of  judicial  power.  That  is,  the  power 
was  not  granted  them  by  these  articles;  and  it  is 
not  granted  now  by  the  Constitution;  and  both  in- 
struments declare  that  the  rights  not  granted  are  re- 
served. The  judicial  power  of  the  confederacy  ex- 
tended to  “appointing  courts  for  the  trial  of  piracies 
and  felonies  commited  on  the  high  seas,  and  establish- 
ing courts  for  receiving  and  determining  finally  ap- 
peals in  all  cases  of  captures;”  “establishing  rules 
for  deciding,  in  all  cases,  what  captures  on  land 
and  water  shall  be  legal,  and  in  what  manner  prizes 
taken  by  land  and  naval  forces  in  the  service  of  the 
United  States  shall  be  divided  or  appropriated.” 
The  judicial  power  Was  also  extended  to  certain 
disputes  as  to  boundary,  &e.,  between  the  States, 
and  conflicting  land  titles  under  two  or  more  States. 
Now,  whether  this  judicial  power  be,  or  not,  next 
to  nothing,  it  was  precisely  that  granted  by  those 
articles;  and  the  judicial  power  now,  is  that  di- 
rectly granted  by  the  Constitution,  and  no  more: 
and  in  neither  case  could  judicial  power  not  dele- 
gated be  exercised,  merely  because  we  are  a na- 
tion. But,  it  is  asked,  Are  we  not,  as  a nation, 
bound  by  the  law'  of  nations!  Were  this  admitted, 
the  question  then,  as  now,  would  recur— In  what 
courts  are  cases  involving  questions  under  this  law 
to  be  determined!  And  then,  as  now,  the  answer 
would  be — In  the  Federal  courts,  so  far  as  the  power 
is  directly  granted,  and  in  such  cases  only;  and 
in  all  others,  that  law  must  be  administered  and 
expounded  in  the  State  courts.  I have  shown  that 
the  ordinance  cited  by  Mr.  Kent  extends  the  law  of 
nations  not  to  all  cases,  but  to  captures  under  a 
specific  authority  then  granted,  and  referred  to  in 
the  ordinance. 

But,  were  it  otherwise — are  all  the  pow'ers  exer- 
cised by  the  old  Congress,  under  the  emergency  of 
a terrible  and  doubtful  war,  to  be  cited  as  prece- 
dents! We  know  that  the  Congress  of  the  confed- 
eracy repeatedly  transcended  its  constitutional 
powers;  and  Mr.  Madison,  in  referring  to  this  well- 
known  fact,  in  the  38th  number  of  the  Federalist, 
speaking  of  what  he  calls  this  “usurpation”  of  the 
old  Congress,  says:  “The  public  interest — the  ne- 
cessity of  the  case— imposed  upon  them  the  task  of 
overleaping  their  constitutional  limits.”  But  when, 
I ask,  did  Congress,  either  before  or  after  the  Con- 
stitution, grant  any  Federal  court  the  powers  con- 
ferred by  this  bill!  or  when  did  any  court  declare 
that  it  could  be  granted!  To  infer,  "then,  this  pow- 
er, from  the  mere  fact  that  we  are  a nation,  and 
that  therefore  the  Federal  judicial  power  extends 
to  all  cases  arising  under  the  law  of  nations,  is  to 
prove  that  this  power  existed  before,  as  well  as  al- 
ter the  adoption  of  the  Constitution;  it  is  to  prove 
that  the  nation  has,  from  its  mere  existence  as 
such,  powers  not  derived  from  the  States  which 
made  the  Constitution,  which  instrument  was  the 
only  charter  of  its  existence,  and  the  sole  evidence 
of  all  its  power.  The  State  courts,  it  is  conce- 
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ded,  alone  possessed  this  power,  before  as  well  as 
after  the  Confederation,  which  made  us  a nation, 
if  we  are  so  now;  and  the  State  courts  must  still 
continue  alone  to  possess  this  power,  unless  it  is 
transferred  to  the  Federal  courts  by  some  of  the 
enumerated  grants  of  the  Constitution. 

The  judicial  power  of  the  States  is  just  as  sa- 
cred as  their  legislative  or  executive  power;  and 
no  portion  of  any  of  these  powers  has  been  sur- 
rendered, except  by  direct  grants  in  the  Constitu- 
tion. The  judicial  power  of  the  Union  is  carved 
by  the  States  out  of  their  own  judicial  authority, 
by  a surrender  of  a portion  of  it  only,  by  special 
grants,  leaving  with  the  States  exclusive  power  in 
all  the  cases  not  enumerated;  and  to  say'  that  we 
are  not  a nation  without  the  authority  conferred  by 
this  bill,  is  to  say  that  we  were  not  a nation  under 
the  confederacy,  and  are  not  now;  for  we  have 
never  exercised  this  power.  In  the  83d  number  of 
the  Federalist,  Mr.  Hamilton  says: 

“The  authority  of  the  Federal  courts  is  declared  by  the  Con- 
stitution to  comprehend  certain  cases  particularly  specified. 
The  expression  of  those  cases  marks  the  precise  limits  beyond 
which  the  Federal  courts  cannot  extend  their  ’jurisdiction;  be- 
cause the  objects  of  their  cognizance  being  enumerated , the 
specification  wuuld  be  nugatory , if  it  did  not  exclude  all  ideas 
of  a more  extensive  authority. ” 

But  this  bill  far  transcends  Mr.  Hamilton;  for  it 
looks  not  to  the  Constitution  for  these  powers,  but 
to  our  mere  existence  as  a nation.  What  a bound- 
less source  of  power  ! ' And  what  is  the  first  stream 
that  flows  from  this  unfathomable  fountain,  in 
which  the  Constitution  disappears!  Why,  it  is 
cognizance  of  all  matters  arising  under  the  law  of 
nations — not  the  laws  of  the  Un  ited  States,  made  by 
Congress  in  pursuance  of  the  Constitution;  but  the 
law  of  all  nations — the  law  of  the  world.  How  vast 
the  power!  how  utterly  incapable  of  all  limitation, 
restraint,  or  definition ! And  must  our  citizens  find 
their  form  of  Government  and  its  powers,  affecting 
their  life,  liberty,  and  property,  not  in  the  Constitu- 
tion made  by  the  States,  but  in  the  books  of  Gro- 
tius,  Yattel,  Puffendorf,  and  the  thousand  pon- 
derous tomes — many  not  yet  translated  into  Eng- 
lish— that  fill  the  libraries  of  Europe! 

The  law  of  nations,  in  all  time  past,  has  been 
chiefly  the  laws,  treaties,  ceremonies,  and  cus- 
toms of  courts  and  kings.  Their  subjects  chief- 
ly have  compiled  its  code,  and  monarehs  have 
sustained  its  power.  Look  at  the  maxims  of 
many  European  writers  on  the  law  of  nations, 
and  our  Declaration  of  Independence  would  be  in 
violation  of  that  law.  Nay,  according  to  Eng- 
lish construction,  our  very  Constitution  was  a vio- 
lation of  the  law  of  nations;  for  England  maintains 
the  doctrine  of  perpetual  allegiance,  and  assails,  as 
' contrary  to  the  law  of  nations,  that  portion  of  our 
Constitution  which  authorizes  the  naturalization  of 
foreigners.  (1  Black.  Com.  3ti9,  370.)  The  law 
of  nations  is  said  to  embrace  the  laws  ofnature;  and 
these  laws,  many  of  these  writers  tell  us,  are 
against  slavery.  Can,  then,  the  Federal  courts  take 
cognizance  of  all  cases  arising  under  the  law  of 
nature!  and  if  so,  of  slavery,  as  said  to  be  condemn- 
ed by  that  law!  This  law<  is  said  to  be  founded  or 
good  morals.  Can  the  Federal  courts  become 
judges  of  all  cases  under  the  moral  code,  and  ad- 
minister its  precepts!  This  code  is  said  by  many 
to  be  founded  on  Christianity.  Can  the  Federal 
courts  take  charge  of  all  cases  arising  under  the 
old  or  new  Testament,  as  the  basis  of  the  modern 
law  of  nations!  Take  the  single  chapter  of  the1 
law  called  the  comity  of  nations,  or  the  conflict  of. 


laws,  embracing  the  vast  range  of  questions  arising 
out  of  the  law  of  nations  concerning  foreign  wills, 
or  deeds,  or  contracts— foreign  judgments,  authen- 
tications, and  proofs — foreign  marriages  or  divorces 
— foreign  domicil,  succession,  administration, 

guardianship,  or  distribution,  Can  the  Federal  tri- 
bunals take  from  the  State  courts  their  cognizance 
of  all  these  questions,  invading  even  the  ordinary 
jurisdiction  of  their  county  and  probate  courts!  In 
16  Peters,  19,  the  court  say  that  “the  law  respect- 
ing negotiable  instruments  is  part  of  thelaw  of  na- 
tions, and  not  the  law  of  a single  country” — “ Non 
erit  alia  lex  Roma;,  alia  Alhenis,  sed  et  apud  omnes 
gentes.”  Can,  then,  every  question  arising  on  a 
promissory  note  or  bill  of  exchange  be  transferred 
from  the  State  to  the  Federal  tribunals!  Again: 
a case  may  turn  on  the  construction  of  a treaty — not 
of  the  United  States,  but  of  France  and  England— 
involving  a question  of  international  law:  can 
this  be  transferred  to  the  Federal  tribunals!  Not 
without  violating  the  plain  language  of  the  Con- 
stitution, which  confines  the  Federal  judiciary  to 
our  own  treaties.  The  language  is,  cases  “arising 
under  this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority.” 

How,  too,  as  to  international  questions  arising 
under  foreign  laws,  and  not  “the  laws  of  th eUniled 
Slates,”  but  of  France  or  England;  or  cases  also, 
not  under  “ this  Constitution,”  but  that  of  England, 
France,  or  Mexico:  can  all  these  questions  in  all 
these  cases  be  brought  within  the  grasp  of  the  Fed- 
eral courts!  I have  unsealed  but  a single  chapter 
in  the  mighty  volumes  of  the  law  of  nations;  and 
if  all  that  is  written  and  unwritten  in  that  law  be 
‘cognizable  in  the  Federal  courts,  there  is  no  limit 
to  their  jurisdiction.  It  is  said  the  law  of  nations  is 
“the  laws  of  the  United  States.”  If  this  be  so,  the 
courts  of  the- Union  are  bound  to  administer,  and 
the  President  is  bound  to  execute  them.  Again:  if 
this  law  be  “the  laws  of  the  United  Slates,”  then, 
at  least  in  penal  and  criminal  cases,  the  State  courts 
can  try  no  case  arising  under  it;  and  if  the  case  of 
McLeod  was  one  arising  under  the  law  of  nations, 
the  courts  of  New  York  could  not  try  him  at  all, 
even  with  the  consent  of  the  Federal  tribunals. 
The  law  of  nations,  it  is  conceded,  after  the  Dec- 
laration of  Independence,  and  before  the  Confed- 
eracy, was  part  of  the  law  of  the  several  States, 
and  to  be  administered  only  in  the  State  courts. 
So,  after  the  Confederacy,  the  law  of  nations,  ex- 
cept as  to  the  enumerated  cases  of  captures,  &c., 
was  to  be  administered  only  in  the  State  courts. 
So,  also,  under  the  Constitution,  (there  being  no 
general  grant  of  judicial  power  in  all  cases  under 
the  law  of  nations,  and  all  power  not  granted  be- 
ing reserved,)  this  law  remained  the  law  of  the 
States,  and  to  be  administered  only  in  their  courts, 
except  in  the  special  cases,  but  numerous  and  im- 
portant, arising  under  that  law,  in  which  power 
was  conferred  on  the  Federal  courts.  The  clause 
relied  on  is,  “The  judicial  power  shall  extend  to  all 
cases  in  law  and  equity  arising  under  this  Consti- 
tution, the  laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made,  under  their  authori- 
ty.” Does  this  embrace  all  cases  under  the  law  of 
nations!  It  includes,  1st.  all  cases  “arising  under 
this  Constitution.”  Is  the  law  of  nations  the  Con- 
stitution! or  does  it  embrace  all  questions  under 
the  law  of  nations!  or  is  that  law  a part  of  the 
Constitution!  and,  if  so,  can  it  only  be  changed 
i as  therein  prescribed!  and  would  an  act  of 
( Congress,  violating  the  law  of  nations  in  the 
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opinion  of  a court,  be  pronounced  by  it  uncon-1 
stitutional?  and  how  many  treaties  and.  laws  have 
we  made,  changing  some  of  the  principles  of 
the  law  of  nations,  as  it  existed  at  the  adoption  of 
the  Constitution!  The  next  class  is,  all  cases  under 
“the  laws  of  the  United  States.”  Is  the  law  of  na- 
tions “the  laws  of  the  United  States'?”  If  so,  they  are 
already  made,  not  by  Congress,  but  by  the  world, 
and  are  to  be  enforced  in  all  cases,  as  acts  of  Con- 
gress, by  the  Federal  judiciary  and  Executive 
But  what  is  the  meaning  of  this  term,  “laws  of  the 
\ United  States'?”  The  Constitution,  in  article  6, 
declares  it  as  follows:  “This  Constitution,  and  the 
laws  of  the  United  States  made  in  pursuance  there- 
ofj and  all  treaties  made,  or  which  shall  be  made; 
under  the  authority  of  the  United  States,”  &c.  It 
is,  then,  the  laws  made  in  pursuance  of  the  Consti- 
tution. By  whom  made?  The  Constitution  an- 
swers: “The  Congress  shall  have  power”  to  make 
these  laws.  Congress  are  to  make  “the  laws  of  the 
United  States.”  Butwbat  laws  made  by  them  “shall 
be  the  supreme  law  of  the  land?”  Those  only  “made 
in  pursuance”  of  the  Constitution,  and  ail  others 
are  void. — 1 Crar.ch,  137.  In  the  80th  No.  of  the 
Federalist,  Mr.  Hamilton  asks,  “What  is  meant  by 
cases  arising  under  the  Constitution,  in  contradis- 
tinction from  those  arising  under  the  laws  of  the 
United  States?”  And  he  answers:  “All  the  restric- 
tions upon  the  authority  of  the  State  Legislatures.” 
Thus  he  says,  “as  a sample  of  the  whole,”  the“inter- 
diction  to  emit  paper-money  results  from  the  Con- 
stitution, and  will  have  no  connexion  with  any  law 
of  the  United  States.  Should  paper-money  be 
emitted,  the  controversies  concerning  it  would  be 
cases  arising  under  the  Constitution,  and  not  under 
the  law s of  the  United  States.”  Such  were  Mr.. 
Hamilton’s  views;  and  it  never  was  even  imagined 
by  him-that  these  terms — “all  cases  under  the  Con- 
stitution and  laws  of  the  United  States” — embraced 
all  cases  under  the  law  of  nations,  but  simply  the 
carrying  out  the  precise  provisions  of  the  Constitu- 
tion and  the  constitutional  acts  of  Congress.  As, 
then,  neither  the  words,  “all  cases  under  the  Con- 
stitution, laws,  or  treaties  of  the  United  States,” 
would  include  all  cases  arising  under  the  law  of 
nations,  if  the  framers  of  the  Constitution  intended 
to  embrace  all  cases  under  the  law  of  nations,  they 
would  have  so  declared,  and  not  left  it  to  inference 
or  conjecture,  in  a matter  of  such  vital  import;  and 
to  introduce  these  words  now,  would  be  to  make  a 
constitution,  and  not  to  interpret  it. 

But  the  judicial  power  was  not  extended  to  all 
cases  uhder  the  law  of  nations;  for  it  was  extend- 
ed to  special  specified  cases  arising  under  the  law 
of  nations,  which  would  have  been  superfluous 
and  nugatory  had  it  been  previously  extended  to 
all  cases.'  Thus  it  is  extended  to  “all  cases  af- 
fecting ambassadors,”  &e  — a most  important  class 
of  cases  under  the  law  of  nations.  So,  also,  to  all 
cases  of  admiralty  and  maritime  jurisdiction — 
cases  arising, , also.  under  the  law  of  nations.  So, 
also,  to  piracies  and  felonies  on  the  high  seas,  and 
offences  against  the  law  of  nations.  Why  these 
special  and  enumerated  grants  of  power  in  certain 
cases  arising  under  the  law  of  nations,  if  the  pre- 
vious words  of  the  Constitution  had  embraced  “all 
cases  arising  under  the  law  of  nations?”  If  the 
general  power  was  thus  given  in  all  cases,  the 


special  grant  in  some  of  those  cases  would  have 


been  absurd  and  nugatory.  In  the  language  of 
Chiel  Justice  Marshall,  in  1 Cranch,  174,  they 
would  be  “mere  surplusage,”  “entirely  without 
meaning.”  And  he  says  this  cannot  be,  because  “It 


cannot  be  presumed  that  any  clause  in  the  Constitu- 
tion is  intended  to  be  without  effect.”  But  these 
words  granting  jurisdiction  in  certain  cases  speci- 
fied in  the  Constitution,  are  unmeaning  and  super- 
fluous, if  there  had  been  a grant  of  power  in  all 
cases  under  the  law  of  nations.  Expressio  unius  est 
exclusio  alterius,  is  not  only  a legal  maxim,  but  one 
which  common  sense  applies  in  the  construction  of 
laws;  and  is  emphatically  made  here  the  rule,  by 
the  10th  amendment  of  the  Constitution.  Certain 
specified  cases,  and  well  considered,  arising  under 
the  law  of  nations,  were  submitted  by  the  Constitu- 
tion to  the  Federal  courts.  All  others,  therefore, 
are  withheld ; and  especially  would  it  be  preposter- 
ous to  say  that  all  others  were  granted. 

The  Senator  says:  “ Undoubtedly,  not  every  case 
arising  under  the  laws  of  nations  is  within  your 
jurisdiction;”  and  he  admits  that  to  add  to  the  judi- 
cial power  after  the  words  “all  cases  under  the  Con- 
stitution, treaties,  and  laws,”  these  words,  “and  the 
law  of  nations ,”  “would  indeed  be  to  change  the 
Constitution  ” Then  it  is  admitted  that  the  law  of 
nations,  as  such,  is  not  a part  of  the  Constitution; 
nor  is  it  propiio  vigore  “the  laws  of  the  United 
States,”  which  are  those  only  enacted  by  Congress. 
In  some — indeed,  in  many  cases  under  the  law  of 
nations,  the  Senator  admits  the  exclusive  power  of 
the  States.  What  are  these?  All  that  are  not  pro- 
hibited to  the  States,  or  granted  to  the  Union. 
What  cases,  then,  under  the  law  of  nations,  belong 
to  the  General  Government?  Those  only  that  are 
enumerated,  named,  and  which  have  been  shown 
not  to  embrace  this  case.  It  being  then  conceded 
that  the  terms  “all  cases  under  the  Constitution, 
laws,  and  treaties,”  do  not  embrace  all  cases  under 
the  law  of  nations,  but  only  those  under  “some 
power  confer  red,”  I have  a right  to  ask,  what 
power?  Come  down  from  the  general  doctrine  of 
peace  and  harmony;  descend  from  the  preamble; 
leave  behind  you  rejected  resolutions;  and  show 
me  on  which  one  of  the  enumerated  powers  of  the 
Constitution  you  repose  this  bill.  The  Senator 
specifies  that  of  “ making  war ” a legislative  power. 
Is  this  bill  a declaration  of  war,  or  an  exercise  of 
that  power,  or  to  operate  only  in  war?  No.  It  is 
a bill,  we  are  told,  to  preserve  peace,  and  to  oper- 
ate only,  or  chiefly,  in  peace.  It  does  not  contem- 
plate a state 'of  war;  nor  is  it  to  operate  from  the 
commencement,  or  during  the  continuance,  of 
a war;  or  if  in  peace,  in  cases  arising  during  the 
war;  but  it  is  to  remain  in  force  in  all  time  to  come, 
although  the  nation  shall  never  be  engaged  in  war. 

The  honorable  Senator  says  “that  Congress  may 
pass  a law  declaring  lhat  prisoners  taken  during  an 
actual  war,  within  a State,  shall  be  deemed  subject 
to  the  law  of  nations ; shall  be  placed  in  the  custody 
of  the  executive  officers  of  the  United  Slates;  and 
that  the  President  may  provide  for  their  safe  keep- 
ing, support,  and  exchange.”  These  are  acts  passed 
in  time  of  war,  applicable  only  to  prisoners  of  war, 
and  conferring  power,  not  upon  the  courts,  but 
upon  the  President.  Is  this  bill  confined  to  prison- 
ers of  war,  or  to  alien  enemies,  or  to  acts  done  du- 
ring a period  of  war? — or  will  the  honotable  Sena- 
tors so  amend  it?  I pause  for  a reply.  No,  they 
will  not;  for  they  intend  it  to  operate  in  peace,  and 
to  acts  done  in  peace;  and  to  embrace,  as  the  bill 
itself  declares,  “all  cases  of  any  prisoners  in  jail  or 
confinement” — whether  in  peace  or  in  War.  In- 
deed, the  bill  should  exclude  the  case  of  a prisoner 
of  war;  for  is  it  designed  by  this  bill  to  require  the 
courts  of  the  Union  forthwith  to  discharge  all  pris- 
oners of  war,  upon  the  ground  that  their  act  was 
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an  act  of  war,  in  obedience  to  the  command  of  their 
sovereign1?  Is  it  designed  to  require  the  courts  to 
liberate  prisoners  of  war?  Was  McLeod  a prisoner 
of  war?  And,  if  he  was,  what  right  had  England 
to  demand  his  restoration?  And  if  he  was  a 
prisoner  of  war,  and  England  had  a right  to  demand 
his  restoration  as  one  of  her  citizens,  why  had  we 
not  a reciprocal  right  to  demand  from  England  the 
immediate  deliverance  of  every  American  citizen 
captured  by  England  during  that  war?  But  were 
it  conceded  that  the  case  of  McLeod  was  an  act  of 
war,  and  subject  to  the  law  of  war:  still  this  bill 
could  not  be  maintained,  for  it  operates  in  time  of 
peace,  and  is  so  intended  to  operate.  Speaking  of 
the  alien  law,  in  his  celebrated  Virginia  report, 
Mr.  Madison  said : 

“It  is  said,  further,  that  by  the  law  and  practice  of  nations, 
aliens  may  be  removed  at  discretion,  for  offences  against  the 
law  of  nations;  that  Congress  are  authorized  to  define  and  pun- 
ish such  offences;  and  that  to  be  dangerous  to  the  peace  of  so* 
ciety,  is,  in  aliens,  one  of  those  offences.  The  distinction  be- 
tween alien  enemies  and  alien  friends,  is  a clear  and  .conclusive 
answer  to  this  argument.  Alien  enemies  are,  under  the  law  of 
nations,  liable  to  be  punished  for  offences  against  it.  Alien 
friends,  except  in  the  single  case  of  public  ministers , are  un- 
der the  municipal  law,  and  must  be  tried  and  punished  accord- 
ing to  that  law  only.” — 4 Elliot , 364. 

Alien  enemies  must  not  be  confounded  with 
those  whose  acts  or  opinions  are  unfriendly  to  the 
United  States;  but  they  are  only  the  citizens  or 
subjects  of  a country  with  which  we  are  at  war. 
Alien  friends  are  not  those  merely  whose  acts  or 
opinions  are  friendly  to  this  country,  but  embrace 
all,  whether  friendly  or  unfriendly,  who  are  sub- 
jects or  citizens  of  a country  with  which  we  are  at 
peace.  Alien  friends,  then,  being  all  the  subjects 
of  a country  with  which  we  are  not  at  war,  “are 
under  the  municipal  law,  and  must  be  tried  and 
punished  according  to  that  law  only .”  The  muni- 
cipal law  is  the  law  of  the  State,  defining  and 
punishing  offences  within  its  limits,  and  in  viola- 
tion of  its  penal  enactments.  Yet  these  very  cases 
—cases  occurring  in  profound  peace,  and  subject 
to  the  exclusive  power  of  the  courts  of  a State— are 
to  be  taken  from  those  tribunals,  and  the  prisoners 
are  all  to  be  forever  discharged  at  the  will  of  the 
courts  of  the  Union. 

In  the  Virginia  convention,  Mr.  Madison  said: 

' The  powers  in  the  General  Government  are  those 
which  will  be  exercised  chiefly  in  time  of  war, 
while  those  of  the  State  Governments  will  be  exer- 
cised in  time  of  peace.”  (2  Ell.  205.)  Now,  this 
bill  reverses  this  rule,  and  expounds  the  powers  of 
the  Constitution  as  if  our  condition  were  one  of 
perpetual  war;  and  applies  that  power,  with  all  its 
stern  necessity  and  iron  rules,  to  a state  of  peace. 
If  this  could  be  done,  vast  indeed  Would  be  the 
power  of  this  Government;  for,  when  war  occurs, 
the  law  of  force,  the  jus  belli,  is  so  nearly  omnipo- 
tent, that  it  is  said  “ inter  arma  silent  lesfes.”  It  is 
asked  by  the  Senator  from  Connecticut  JMr  Hun- 
tington,] in  his  able  speech  in  favor  of  this  bill, 
“ if  a foreigner,  after  a treaty  of  peace  is  con- 
cluded, is  prosecuted  criminally  in  a State  court 
for  an  act  done  by  him  in  open  war,”  may  not 
Congress  authorize  his  release.  It  is  a strange 
imputation  upon  the  courts  of  the  States  to  suppose 
that  such  a prosecution  would  there  be  countenanced 
against  the  soldier  of  another,  realm,  merely  for 
fighting,  “in  open  war,”  the  battles  of  his  country; 
and  we  should  legislate  for  real,  and  not  for  ima- 
ginary cases.  But,  if  Congress  could  act,  it  would 
be  because  the  deed  was  done  uinopen  weir;”  it  was 
the  act  of  an  alien  enemy,  over  whom  Mr.  Madi- 
son, in  the  Virginia  report,  extends  the  war  power 


of  Congress.  But  ’will  you  confine  this  bill  to 
alien  enemies? — will  you  confine  it  to  acts  done  by 
them  during  the  war,  and  in  prosecution  of  that 
war?  This  you  refuse;  thereby  demonstrating,  as 
the  bill  itself  proves,  that  it  is  not  confined  to  a 
state  of  war,  or  to  acts  done  in  open  war;  but  does 
embrace  all  other  cases,  and  operates,  and  is  de- 
signed to  operate,  in  peace,  and,  as  you  declare,  to 
preserve  peace.  (In  proof  of  this,  whilst  the  bill 
was  pending,  I offered  the  following  amendment : 
“ In  line  21,  after  the  word  1 act,’  add  ‘ during  a 
period  of  io ar  with  such  foreign  Slate,  and  in  prose- 
cution of  such  war, ’”  but  the  amendment  was  voted 
down  by  the  friends  of  the  bill  by  a strict  party  vote 
— ayes  17,  noes  25.  This  would  have,  embraced 
the  case  put  by  the  Senator  from  Connecticut,  and 
all  similar  cases  of  exemptions  claimed  for  acts 
done  in  war.  But  it  was  rejected  : thus  adhering  to 
the  bill,  which  provides  the  exemption,  whether  the 
act  be  done  in  peace  or  war,  and  terminating  the 
effort  to  place  this  bill  on  the  power  of  Congress  to 
declare  war.  Indeed,  the  bill  extends  to  females; 
its  words  are,  “ he,  she , or  they;”  thus  rendering 
somewhat  ludicrous  the  attempt  to  base  this  bill  on 
the  war  power  of  Congress,  unless  an  Amazonian 
war  was  had  in  view.) 

The  next  power  to  which  the  Senator  refers,  is 
to  make  treaties.  But  we  have  made  no  treaty  em- 
bracing this  case;  and  it  is  well  settled  by  the  Su- 
preme Court,  that  it  is  only  when  this  “power  is 
executed  by  a treaty,”  that  it  hinds  the  State;  “but 
that,  while  such  power  remains  dormant  or  con- 
tingent, the  obligation  does  not  exist,  and  that  Con- 
gress have  no  power  to  impose  it.” — 14  Peters,  614. 
The  treaty  must  first  be  “made  under  the  author- 
ity of  the  United  States,”  before  any  case  can  arise 
under  it;  for  Congress,  or  the  judiciary,  are  not 
the  treaty  -making  power;  and  the  jurisdiction  given 
to  the  courts  is  under  treaties  made,  and  not  under 
treaties  not  made,  or  under  the  “dormant  and  con- 
tingent power  to  make  treaties.”  If,  then,  it  were 
most  clearly  proved  that  the  treaty-making  power 
could  embrace  this  case,  it  would  not,  in  the  ab- 
sence of  such  a treaty,  advance  us  one  step  in  sup- 
port of  this  hill.  But  I deny  that  any  treaty  could  em- 
brace this  case.  The  treaty-making  power  is  not 
omnipotent;  it  is  not  paramount  to  the  Constitution, 
but  exists  under  its  “authority.”  It  cannot  over- 
throw the  Constitution;  it  cannot  amend,  enlarge, 
or  destroy  its  powfers;  for  that  can  only  be  done  by 
an  amendment,  in  the  mode  prescribed  by  that  in- 
strument. It  can  add  no  one  power  to  the  Consti- 
tution, or  it  may  add  any  number.  It  can  -withdraw 
or  control  no  one  reserved  power  of  a State,  or  it  may 
all;  and  thus  change  altogether  our  form  of  gov- 
ernment, and  establish  a Government  without  lim- 
itation of  power,  or  substitute,  by  treaty,  a mon- 
arch}' for  a Republic.  It  cannot  strike  out  any  one 
reserved  power  of  a State,  or  prevent  or  control  its  ex- 
ercise; for,  if  it  may  do  this  as  to  one  of  these  powers, 
it  may  as  to  all,  and  thus  abrogate  the  State  Govern- 
ments altogether. 

The  Constitution  says  that  the  President  “shall 
have  power,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  make  treaties,  provided  two-thirds  of 
the  Senators  present  concur;”  and  requires  only  a 
majority  of  the  Senate  to  “constitute  a quorum.” 
Twenty-seven  Senators  being  a majority,  constitute 
a quorum^eighteen  of  whom  are  two-thirds;  and 
they,  with  the  President,  (being  in  all  nineteen  per- 
sons,) constitute  the  sole  treaty-making  power. 
Now,  can  nineteen  men,  by  a treaty  with  any  for- 
eign Government,  subvert  the  Constitution,  amend 
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or  change,  limit  or  enlarge  it"?  Can  they  add  to,  or 
subtract  from,  the  Federal  power!  Can  they  usurp 
any,  or  all,  the  reserved  powers  of  the  States'?  If 
so,  this  is  a Government  of  unlimited  power;  and 
slight  indeed  is  the  tenure  by  which  we  hold  our 
liberties,  if  they  may  be  sold  at  any  time,  by  treaty, 
by  nineteen  men  acting  in  secret  conclave,  to  any 
foreign  power.  The  treaty-making  power  is  the 
executive  power,  restrained,  in  our  Constitution  by 
the  advisory  consent  of  the  Senate.  And  can  this 
executive  power  break  down  or  absorb  all  other 
powers?  May  it  enlarge  its  own  powers  by  treaty, 
or  curtail  or  enlarge  the  legislative  or  judicial 
power?  The  Constitution  says,  “the  trial  of  all 
crimes  shall  be  by  jury.”  Can  this  be  abrogated  by 
a treaty?  The  Constitution  extends  the  judicial 
power  of  the  Union  only  to  certain  enumerated 
cases.  Can  a treaty  extend  it  beyond  these  cases  to 
others,  not  only  not  granted, but  reserved  exclusive- 
ly to  the  States? 

In  fine,  the  Constitution  says:  “The  powers  not 
delegated  to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  States,  are  reserved  to 
the  Stales  respectively,  or  to  the  people.”  Can  these 
powers,  “reserved  to  the  States,”  and  never  granted 
to  any  or  all  of  the  departments  of  the  Federal  Gov- 
ernment, be  sold  by  treaty  to  a foreign  power,  or 
limited  or  restrained,  impaired  or  abrogated?  No; 
the  reserved  powers  of  a State  are  not  within  the 
authority  of  any  or  all  the  functionaries  of  the  Fed- 
eral Government;  and,  were  it  otherwise,  there 
would  be  no  reserved  rights.  It  being,  then,  one  of 
the  reserved  powers  of  a State  to  try,  condemn,  and 
punish  any  offender  against  her  criminal  laws,  no 
treaty  can  deprive  the  State  of  this  power  in  any 
one  case;  and  if  a State  can,  by  treaty,  be  deprived 
of  the  power  of  enforcing  her  criminal  laws — a 
police  power,  vital  to  her  very  existence — there  is 
no  one  reserved  power  of  which  she  may  not  be  de- 
prived by  a treaty.  If  this  be  so,  then  nineteen 
men,  by  the  treaty-making  power,  may  surrender 
all  the  reserved  rights  of  the  States,  and  reduce  them 
into  mere  departments,  or  provinces,  of  one  consol- 
idated empire.  Am  I told,  they  will  commit  no  such 
enormities?  I answer,  Was  the  authority  to  do  so 
surrendered  by  the  Constitution?  And  if  so,  this  is  a 
Government  vesting  unlimited  powers  in  the  Pres- 
ident and  Senate.  Is  it  a Senator  that  claims  this 
power?  and,  if  claimed  and  admitted,  why  will  it 
not  be  exercised?  If  this  be  so,  let  no  man  sleep 
secure  whilst  the  Senate,  in  secret  session,  deliber- 
ates on  treaties;  for  the  States  may  awake,  and  find 
themselves  States  no  longer;  but  all  or  any  portion 
of  their  penal  code  expunged,  and  all  or  any  por- 
tion of  their  clearly  reserved  power  surrendered  by 
treaty.  The  question  then  recurs,  Has  a State  the 
exclusive  power,  reserved  by  the  Constitution,  of 
creating  and  punishing  crimes  against  the  State? 
And,  if  so,  no  treaty  can  abrogate,  limit,  impair,  or 
control  that  power.  If  it  be  urged  in  favor  of  the 
unlimited  character  of  the  treaty-making  power, 
that  it  affects  all  the  States,  and  therefore  will  be 
injurious  to  none;  let  us  take  the  recent  case  of 
Maine.  Maine  claims,  with  perfect  justice,  what 
is  called  the  disputed  territory;  and  that  no  portion 
of  it  can  be  alienated  by  treaty  without  her  assent. 
She  claims,  also,  that  if  she  takes  exclusive  posses- 
sion of  this  territory,  and  an  effort  is  made  to  expel 
her  citizens  from  it  by  any  foreign  power,  it  is 
an  invasion  of  a State;  and  that  Maine,  in  that  case, 
has  a right  to  demand,  under  the  8th  article  of  the 
Constitution,  that  the  United  States  “shall  protect 
each  State  against  invasion.” 


In  March,  1839,  the  Senate  affirmed  this  great 
principle  by  a solemn  vote,  on  motion  of  Mr.  Web- 
ster; and  that  Senator,  and  his  then  colleague,  [Mr. 
Davis,]  not  only  united  with  me  in  the  vote,  but  we 
all  three  affirmed  this  sacred  right  of  the  States  in 
recorded  arguments.  Such,  too,  are  the  doctrines 
of  Maine  and  Massachusetts.  On  the  9th  of  Feb- 
ruary, 1830,  the  Legislature  of  Massachusetts  adopt- 
ed the  following  resolution,  declaring  the  treaty 
with  Great  Britain,  as  to  the  Maine  boundary,  null 
and  void: 

“ Resolved , That  the  Government  of  the  United  States  has  no 
constitutional  right  lo  cede  any  po?-n'o?i  of  the  territory  of  the 
States  composing  the  Union  to  any  foreign  power;  or  to  de- 
prive any  State  of  any  land  or  other  property,  without  the  con- 
sent of  such  State  previously  obtained oi  the  States  of  Mas- 

sachusetts and  Maine,  would  be  a violation  of  the  rights  of  ju- 
risdiction and  properly  belonging  respectively  to  the  said 
Stales,  and  secured  to  them  by  the  Federal  Constitution;  and 
that  any  act  purporting  to  have  such  effect,  would  be  wholly 
null  and  void.” 

On  the  28th  February,  183 i,  and  18th  January, 
1832,  the  Legislature  of  Maine  adopted  resolutions, 
declaring  a treaty  ceding  any  portion  of  the 
State  as  one  that  would  “violate  the  Constitution  of 
the  United  States,  impair  the  sovereign  rights  and 
powers  of  the  State  of  Maine,  and  that  Maine  is  not 
hound  by  the  Constitution  to  submit 

"Resolved,  Thatthe  Constitution  of  the  United  States  does 
not  invest  the  General  Government  with  unlimited  and  abso- 
lute powers;  but  confers  only  a special  and  modified  sover- 
eignty, without  authority  to  cede  to  a foreign  power  any  por- 
tion of  territory  belonging  to  a State,  without  its  consent.” 

Such  were  the  solemn  decisions  of  these  States, 
maintained  by  all  their  Senators— in  fact,  affirmed 
by  the  vote  of  the  Senate — and  now  acknowledged 
by  the  mere  presence,  at  this  moment,  of  the  com- 
missioners of  those  States  to  carry  out  these  views.' 
Let  it  be  observed,  too,  that  the  resolutions  of  Mas- 
sachusetts assert  that,  although  the  land  is  not  with- 
in her.  limits  or  jurisdiction,  yet,  as  she  has  a right 
of  “property”  in  a portion  of  it,  even  this  “property” 
cannot  be  ceded  by  treaty,  without  her  consent. 

How  idle,  then,  is  the  argument,  that,  because  a 
State,  in  the  exercise  of  one  of  her  reserved  rights, 
may  endanger  the  peace  of  the  country,  therefore 
the  Federal  Government,  by  treaty  or  law,  may 
abrogate  that  right.  To  assume  this  ground,  (and 
it  is  substantially  assumed,  in  defence  of  this  bill,) 
every  State  holds  each  one  of  its  reserved  rights  sub- 
ject to  the  will — and,  what  is  worse,  to  the  menace — 
of  any  and  every  foreign  nation  that  chooses  to 
threaten  us  with  a war,  and  that  reserved  right  of 
the  State,  and  all  of  them,  must  be  surrendered,  and 
all  power  centred  in  this  Government,  in  order  to 
prevent  war  with  foreign  powers.  Yield  but. this 
point  in  one  case — give  but  this  inch  of  ground; 
and  when  you  shall  have  centralized  the  Govern- 
ment, and  surrendered,  under  royal  mandates,  the 
sovereignty  of  the  States,  the  next  demand  will  be: 
Give  up  your  Republic;  it  is  a machine  too  com- 
plex; it  mars  your  intercourse  with  kingly  powers; 
commit  your  Constitution  to  the  flames,  tear  the 
stars'  representing  the  sovereign  States  from  the 
banner  of  the  Union,  and  place  them  npon  the 
brow  of  your  President  as  glittering  jewels  on  a 
monarch’s  crown;  and  then — then,  there  will  be 
neither  wars,  nor  threats.-  nor  fear,  nor  rumors  of 
war,  and  all  will  be  calm  and  peaceful.  And  so 
it  might  be;  but  it  would  be  the  calm  of  despot- 
ism, or  that  ominous  and  soundless  calm  portend- 
ing revolution,  which  precedes  the  tornado  of  the 
tropics,  when  it  seems  in  conflict  with  gravity  it- 
self, and  appears  to  swing  the  reeling  earth  from 
its  orbit. 
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Of  some — nay,  of  “many” — cases  under  the  law 
of  nations,  the  Senator  admits  the  Federal  courts 
cannot  take  cognizance;  but  he  says  they  can  m all 
such  as  affect  our  foreign  relations.  Now,  I have 
shown  that  the  Confederacy  had,  as  Chancellor 
Kent  says,  “the  exclusive  cognizance  of  our  for- 
eign relations;”  and  yet  the  Senator  admits  that 
their  courts  could  not  take  cognizance  of  the  cases 
embraced  in  this  bill.  Why"!  Because  it  was  not 
then,  nor  is  it  now,  one  of  the  powers  conferred  on 
the  Federal  courts;  but  it  remained  then,  as  it  does 
now,  where  it  had  before  existed — in  the  State  tri- 
bunals. The  case  of  Holmes' (14  Peters,  540)  is 
much  relied  on;  but  in  this  case,  the  court  was 
equally  divided;  and  the  opinion  in  that  case  of  all 
the  judges  condemns  this  bill.  The  question  was, 
whether,  there  being  no  treaty  of  the  United  States, 
a State  could  surrender  to  the  British  authorities,  on 
their  request,  made  of  the  State,  a fugitive  crimi- 
nal from  Canada.  Now  Chief  Justice  Taney— 
who  was  one  of  the  four  who  thought  the  State 
could  not  make  the  surrender — placed  their  opin- 
ion on  these  clauses  of  the  Constitution:  “No  State 
shall  enter  into  any  treaty,”  nor  “enter  into  any 
agreement  or  compact  with  another  State,  or  with 
a foreign  power.”  He  thought  such  a request, 
made  by  a foreign  State,  and  assented  to  by  a State, 
and  attempted  to  be  executed  by  the  joint  authori- 
ties of  the  State  and  the  foreign  State,  constituted 
such  an  agreement  as  was  prohibited  by  the  forego- 
ing clauses  of  the  Constitution — especially  as  such 
a treaty  could  be  made,  and  made  only,  by  the  Fed- 
eral Government.  The  opinion,  then,  of  Chief 
Justice  Taney  was  on  this  point  alone;  and,  in  that 
view,  the  general  remarks  made  by  him  had  no  ap- 
plication to  this  case : and  I cannot  but  feel  it  a(duty 
to  rescue  him  from  the  charge  that  he  ever  be- 
lieved that  a State  could  be  deprived  by  treaty  of 
one  of  its  reserved  and  exclusive  powers;  much 
less  that  it  could  be  deprived  of  such  a power  with- 
out a treaty. 

Holmes  had  offended  no  law  of  a State,  and  thus 
brought  himself  within  the  rarige  of  its  reserved 
power  lo  try  and  punish  him;  and,  to  prevent  the 
possibility  of  any  implication  from  his  opinion  that 
the  Federal  Government  could  invade  the  reserved 
rights  of  a State,  Judge  Taney  says: 

“TMie  question  is  in  no  degree  connected  with  the  power  of 
the  Slates  to  remove  from  their  territory  any  person  whose 
presence  they  may  think  dangerous  to  their  pgare,  or  in  any 
way  injurioustotheir  interest.  Tnepowerof  the  States  in  that 
respect  was  fully  considered  by  this  court,  and  decided,  in  the 
case  of  Milo,  (tl  Peters,  102.)  Undoubtedly,  they  may  re- 
move  from  among  them  any  person  guilty  of,  or  charged  with, 
crimes;  and  may  arrest  and  imprison  them,  in  order  to  elFect 
this  object  This  is  a part  of  the  ordinary  police  powers  of 
the  States,  which  are  necessary  to  their  very  existence,  and 
which  they  have  never  surrendered  to  the  General  Govern- 
ment. They  may,  if  they  think  proper,  in  order  to  deter  of- 
fenders in  other  countries  from  coming  among  them,  make 
crimes commiitp d elsewhere  punishable  in  their  courts,  if  the 
guilty  party  shall  be  found  within  their  jurisdiction.” 

The  Chief  Justice  then  thought,  even  in  the 
case  of  Holmes,  an  alien,  that  the  State  might  not 
only  pass  a law  to  punish  him  for  an  offence  com- 
mitted in  the  State;  -but  that  they  might,  with  a view 
to  deter  foreign  offenders  from  coming  into  their 
limits,  pass  a law  to  punish  all  such  as  should 
thereafter  come  within  the  State,  for  crimes  com- 
mitted by  them  in  a foreign  State — a power  most 
unusual  and  extraordinary;  but  still  a power,  he 
says,  which  a State  possessed  as  one  of  her  re- 
served rights;  and  that  these  powers  to  punish 
foreign  offenders  were  “never  surrendered  to  the 
General  Government.”  They  wer e police  powers, 


which,  in  the  case  of  Miln,  were  declared  to  be 
vested  exclusively  in  the  States;  which  case  the 
Chief  Justice  here  quotes  and  reaffirms;  and  in 
the  opinion  delivered  in  which  case,  at  the  time,  the 
Chief  Justice  concurred;  and  which  opinion  I 
have  quoted  in  a former  part  of  this  argument, 
showing  that  it  was  in  direct  conflict  with  this  bill. 
The  opinion,  then,  of  the  present  very  able  and 
learned  Chief  Justice,  is  decidedly  with  us;  and  so, 
also,  are  all  the  other  opinions  delivered  in  this 
case  of  Holmes.  Justice  Barbour  says:  “The 
whole  power  of  foreign  intercourse  granted  to  the 
Federal  Government  consists  in  this:  that,  while  it 
is  authorized,  through  the  President  and  Senate,  to 
make  treaties,  the  States  are  prohibited  from  enter- 
ing into  any  treaty,  agreement,  or  compact  with 
a foreign  State.”  “The  President  and  Senate  can 
make  treaties  which  are  not  themselves  repugnant 
to  the  Constitution.”  Justice  Baldwin,  in  his  most 
able  opinionin  this  case,  denied  all  power  in  the 
Federal  Government,  even  by  treaty,  “to  prevent 
the  expulsion  of  a fugitive  from  justice  from  the 
territory  of  a State,  pursuant  to  its  laws,  or  the 
general  authority  vested  in  its  executive,  or  other 
appropriate  officers,  to  administer  and  enforce  its 
regulations  of  internal  police.” — 614.  He  denies 
that  you  can  “bring  internal  police  within  the 
treaty-making  power.” — 618.  And  he  declares, 
emphatically,  that  whether  the  case  be  one  “affecting 
our  foreign  relations”  or  not — “ be  this  as  it  may,  we 
have  no  warrant  from  the  Constitution,  and  Con- 
gress can  give  us  none,  to  authorize  us  to  interfere 
with  the  exercise  of  a power  which  comes  within 
every  definition  which  this  court  has  given  of  the 
regulation  of  the  internal  police  of  a State.” — 620. 
It  being,  then,  decided  in  the  case  of  Miln,  (11 
Peters,  102,)  and  reaffirmed  in  this  case,  that  the 
police  power  of  a State  is  an  exclusive  and  re- 
served right  of  each  State,  which  can  neither  be 
withdrawn  nor  controlled  by  a law  or  a treaty;  and 
that  this  power  embraces  the  punishment  of  all 
crimes  against  a State, ' committed  as  well  by  “the 
alien  who  shall  just  have  put  his  foot  on  the  soil  of 
the  Sate,  as  by  one  who  is  a native  citizen,”  (11 
Peters,  140,)  this  question  must  be  regarded  as  con- 
clusively settled  by  the  Supreme  Court  of  the  Unioa 
against  this  bill. 

And  here  let  me  correct  a radical  error,  in  speak- 
ing of  the  common  law,  or  the  law  of  nations,  or 
any  other  law,  as  the  law  of  the  United  States. 
There  is  no  such  thing  known  to  the  Constitution 
as  the  law  of  the  United  States,  other  than  the  laws 
made  by  Congress,  in  pursuance  of  the  powers 
vested  in  them,  and  in  the  mode  prescribed  by  the 
Constitution.  On  an  indictment  for  bribing  a Fed- 
eral officer,  the  court  said:  “The  Constitution  of 
the  Union  is  the  source  of  all  the  jurisdiction  of 
the  National  Government;  so  that  the  departments 
of  the  Government  can  never  assume  any  power 
that  is  not  expressly  granted  by  that  instrument.” 
“The  United  States,  as  a Federal  Government,  have 
no  common  law;  and,  consequently,  no  indictment 
can  be  maintained  in  their  courts  for  offences 
merely  at  common  law.”  “With  respect  to  the  in- 
dividual States,  the  difficulty  does  not  occur;”  they 
have  “so  much  of  the  common  law  as  was  applica- 
ble to  their  local  situation.” — 2d  Dal.,  384.  The 
next  case  was  an  indictment  for  a libel  on  the  Pres- 
ident and  Congress,  in  1806,  in  which  the  Supreme 
Court  held  that  the  Federal  courts  had  no  juris- 
diction.— 7thCranch,  32.  The  court  say:  “The  only 
question  is,”  whether  the  Federal  courts  “can  ex- 
ercise a common-law  jurisdiction  in  criminal 
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cases.”  “The  powers  of  the  General  Government 
are  made  up  of  concessions  from  the  several  States; 
whatever  is  not  expressly  given  the  former,  the 
latter  expressly  reserve.  The  judicial  power  is  a 
constituent  part  of  these  concessions;”  and  they  di- 
rectly deny  the  position  now,  and  then,  assumed, 
“that,  upon  the  formation  of  any  political  body,  an 
implied  power  to  preserve  its  own  existence,  and 
promote  the  end  and  object  of  its  creation,  neces- 
sarily results  to  it,”  as  a principle  that  can  be  ap- 
plied to  expand  the  powers  of  the  Federal  Govern' 
ment.  We  have  seen 'the  court  declaring,  in  the 
case  cited  from  Dallas,  that  the  common  law  was 
part  of  the  law  of  each  State,  but  not  of  the  United 
States.  In  his  chapter  on  offences  against  the  law 
of  nations,  (vol.  4,  pageGG,)  Blackstone  says:  “The 
law  of  nations  is  held,  to  be  a part  of  the  common 
law.” 

The  common  law,  then,  (and  the  law  of  nations, 
as  a part  of  that  law,  both  in  civil  and  criminal 
cases,)  is  a part  of  the  law  of  each  State;  and  as  to 
that  common  law,  modified  by  statute  or  usage  in 
each  State,  Chancellor  Kent  says:  “ It  has  been  as- 
sumed, by  the  courts  of  justice,”  “as  the  law  of  the 
land  in  every  State.” — (1st  Kent,  473.)  In  1st  Dal. 
71,  the  court  say:  “The  common  law  of  England 
has  always  been  in  force  in  Pennsylvania.”  And 
in  1st  Dal.,  121,  in  the  case  of  an  indiclment  for 
a “ violation  of  the  law  of  nations,”  by  an  assault 
on  a foreign  secretary  of  legation,  the  case,  the 
court  say,  “ must  be  determined  on  the  principle  of 
the  laws  of  nations,  which  form  apart  ofthemunici 
pal  law  of  Pennsylvania.”  “ The  court  never 
doubted  that  the  law  of  nations  formed  a part  of 
the  law  of  England.”  Then  if,  as  is  clear,  the 
Federal  courts  have  no  common-law  jurisdiction  in 
criminal  cases;  and  if,  as  is  shown,  in  civil  as  well 
as  in  criminal  cases,  the  law  of  nations  constitutes 
a part  of  the  common  law,  and,  as  such,  a part  of 
the  municipal  law  of  each  State — how  can  there  be 
a doubt  that  this  law  is  to  be  administered  in  the 
courts  of  the  States,  in  all  .but  the  special  cases  in 
which  it  has  been  surrendered  by  the  Constitution 
to  the  courts  of  the  Union! 

The  last  power  cited  is  that  “to  define  and  pun- 
ish piracies  and  felonies  committed  on  the  high 
seas,  arid  offences  against  the  law  of  nations,”  a le- 
gislative power.  Is  this  abill  defining  and  punish- 
ing offences  upon  the  high  seas,  or  against  the 
law  of  nations'?  Who  is  the  offender!  What  of 
fence  does  this  bill  define,  and  what  is  the  punish- 
ment inflicted!  This  clause  gives  you  power 
to  define  and  punish  certain  crimes  against  the 
United  States,  (not  against  a State,)  under  the  de- 
signation of  offences  op  the  high  seas,  and  against 
the  law  of  nations.  These  crimes  you  are  to  pun- 
ish, and  only  in  your  courts;  for  they  are  not  of- 
fences against  a State,  nor  cognizable  under  its 
laws.  Are  you  now  executing  that  power!  Isthis 
a bill  to  try  and  punish  any  of  these  offences,  or 
the  offender!  No.  It  is  a bill  not  to  try  or  punish 
any  one,  for  any  offence  against  the  United  States, 
or  for  any  offenee  whatever;  but  it  is  a bill  author- 
izing your  courts  to  release  all  offenders  against  a 
State  law.  It  is  a power,  not  to  punish  in  your 
own  courts,  but  a power  to  arrest  or  prevent  the 
trial  in  the  courts  of  the  States;  and  a,  power  in 
your  courts  only  to  acquit  and  discharge;  but  that 
discharge,  by  your  bill,  is  made  “final;”  and  any 
subsequent  proceedings  in  any  State  court  are 
mad  e“null  and  void" — a nullification  by  the  United 
States  of  the  reserved  rights  of  a State.  Now, 
if  this  were  a bill  to  execute  this  power,  you 


must  first  define  the  crime;  for  this  is  required 
in  all  cases  except  piracy.  This,  then,  being  a le- 
gislative, and  not  . a judicial  power,  you  must  not 
only  define  the  crime,  but  also  (even  in  cases  of 
piracies)  designate  the  punishment.  You  have  ex- 
ercised this  power,  by  the  act  of  30th  April,  1790, 
and  other  laws.  This  act  is  entitled  “An  act  for 
the  punishment  of  certain  crimes  against  ike  United 
Stales (not  against  a State;)  and  the  trial  must  be 
by  jury.  Now,  is  this  a bill  to  try  any  of  these 
crimes!  If  so,  the  Constitution  declares  that  “the 
trial  of  all  crimes  shall  be  by  jury;”  yet  you  have 
no  jury  for  the  trial  under  this  bill ! If  you  can  take 
jurisdiction  under  this  clause,  you  can  and  must  take 
the  sole  and  exclusive  jurisdiction  to  try  and  pun- 
ish the  offender;  and  you  can  exercise  this  power 
only  through  the  intervention  of  a jury.  It  is  true 
that,  in  civil  cases,  it  is  only  the  right  of  trial  by 
jury  that  is  preserved;  and  this  may  be  waived  by 
consent  of  the  parties.  But  this  is  not  so  in  criminal 
cases.  Consent,  then,  will  not  give  jurisdiction; 
for  the  language  of  the  Constitution  is  imperative: 
“the  trial  of  all  crimes  shall  be  by  jury.”  And  an 
act  of  Congress,  authorizing  a judge  to  try  a crime 
without  a jury,  even  by  the  consent  of  the  accused, 
would  be  unconstitutional.  Now,  by  this  bill,  you 
say  the  Federal  judge  “shall  proceed  to  hear  the 
said  cause;  and  if,  upon  hearing  the  same,  it  shall 
appear  that  the  prisoner  is  entitled  to  be  discharged 
from  such  confinement  for,  or  by  reason  of,  such 
alleged  right,  &c.;  and  that  the  same  exists  in  fact , 
and  has  been  duly  proved  to  the  said  judge,  then  it 
shall  be  the  duty  of  the  said  judge  forthwith  to  dis- 
charge such  prisoner  accordingly.”  “And,  after 
final  judgment  of  discharge  in  the  same,  any  pro- 
ceeding against  said  prisoner  in  any  State  court,  for 
any  'matter  or  thing  so  heard  and  determined,  shall 
be  deemed  null  and  void." 

Here  is  a cause  to  be  heard  and  determined,  a 
fad  to  be  proved  upon  the  hearing,  and  a final  dis- 
charge granted;  and  all  this  without  the  interven- 
tion of  a jury.  Now,  if  you  can  thus  hear  and  de- 
termine a cause  far  acquittal,  you  can  do  it  for 
condemnation  and  punishment;  or,  otherwise,  you 
are  not  exercising  the  power  under  this  clause  of 
the  Constitution  to  define  and  punish  these  offences. 
This  bill  proceeds  much  further  than  the  case  of 
McLeod;  but,  test  it  by  that  case,  under  this  clause 
of  the  Constitution.  McLeod  is  charged  with  an 
offence  against  the  laws  of  a State — the  murder  of 
one  of  its  citizens  within  its  limits — an  offence  cog- 
nizableonlybythelawsofthat  State.  Doeshe,then, 
come  within  that  clause  of  the  Constitution  which 
authorizes  you  to  define  and  punish  offences  against 
the  law  of  nations!  If  so,  why  do  you  not  try  and 
punish  him  under  this  bill? — and  why  grant  a ju- 
risdiction, not  for  conviction,  but  only  for  final  dis- 
charge and  acquittal?  If  McLeod  has  committed 
an  offence  against  the  law  of  nations,  you  can  take 
cognizance  of  that  case  for  the  full  purpose  of  trial 
and  punishment;  but  if  he  has  committed  no  such 
offence,  then  he  is  not  within  this  clause  of  the  Con- 
stitution, and  you  have  no  jurisdiction.  You  begin 
by  asserting  that  McLeod  committed  no  offence 
against  the  law  of  nations,  and  you  end  by  claiming 
a power  to  discharge  him,  under  authority  only  to 
try  and  punish'offenees  against  the  law  of  nations. 
But  you  say  that  he  has  committedno  offence  what- 
ever; and,  therefore,  you  will  discharge  him  from  the 
alleged  crimeagainst  the  laws  of  New  York,  because 
the  law  of  nations  would  justify  the  murder.  But 
do  you  not  perceive  that  this  does  not  bring  the 
case  within  this  clause  of  the  Constitution,  which 
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enables  you  to  try  and  punish  offences  against  the 
law  of  nations'!  for  you  say  he  has  committed  no 
such  offence;  but  you  claim  to  discharge  him  from 
trial  for  the  alleged  crime,  not  against  your  laws, 
but  those  of  a State,  because  you  say  the  law  of 
nations  justifies  the  act.  You  claim,  then,  cogni- 
zance of  the  case,  not  because  it  is  an  offence  against 
the  law  of  nations — for  you  concede  it  is  not;  but  be- 
cause the  trial  in  the  State  court  for  an  offence  only 
against  its  laws  involves  a question  depending  upon 
the  law  of  n i lions. 

Then  this  case  cannot  depend  on  this  clause  of 
the  Constitution;  but  you  are  brought  back  to  a 
power  which  I have  shown  you  do  not  possess, 
namely:  that  you  may  take  cognizance  of  a crime 
against  a State,  merely  because  it  involves  a ques- 
tion arising  under  the  law  of  nations — a question, 
in  cases  over  which  a State  has  the  sole  and  ex- 
clusive power  to  try  and  punish  the  offender,  fully 
cognizable  in  the  State  courts.  Does  the  law  of 
New  York  authorize  the  sentence  and  execution  of 
any  one  for  an  alleged  murder,  when,  by  the  law  of 
nations,  he  commits  no  murder,  and  was  fully  jus- 
tified in  the  act!  No.  The  law  of  New  York  does 
not  authorize  judicial  murder.  It  does  not  trample 
upon,  but  maintains,  the  law  of  nations  as  a pdrt  of 
the  common  law,  and  of  the  law  of  the  State.  The 
law  of  nations  was  the  law  of  New  York  at  least  as 
early  as  the  4th  July,  1776,  in  all  cases  whatsoever, 
when  she  proclaimed  herself  a free,  sovereign,  and 
independent  State.  It  remained  the  law  of  New 
York,  under  the  articles  of  Confederation,  as  well 
as  under  the  Constitution;  and  to  be  executed  by 
her  alone,  as  a reserved  right,  except  in  the  special 
cases  delegated  to  the  Union,  or  prohibited  to  the 
States,  by  the  Constitution.  Does  any  man  suppose 
if,  upon  the  trial  of  McLeod  in  the  State  courts, 
he  had  shown  that  he  was  not  guiliy,  because  the 
law  of  nations  justified  the  act,  that  their  courts  and 
their  juries  would  have  stained  their  souls  with 
guilt,  and  their  hands  with  innocent  blood,  by  order- 
ing him  to  execution!  No;  the  supposition  is  too 
monstrous  even  for  argument.  And  here  1 cite  a 
very  high  authority — the  unanimous  opinion  of  the 
supreme  court  of  New  York,  in  this  very  case, 
of  McLeod — an  opinion  which  stands  outself-vindi- 
cated.  This  is  a judicial  decision — one  directly  on 
this  question;  and  in  defiance  of  which  you  rush 
onward  into  certain  and  fearful  conflict  with  the 
States,  expunging  the  judgments  of  their  highest 
courts,  and  scatter  in  contempt  around  you  the 
broken  fragments  of  their  sovereignty. 

You  may  “ define  and  punish  piracies  and  felon- 
ies committed  on  the  high  seas,  and  offences  against 
the  law  of  nations;”  but,  because  you  can  punish 
crimes  “committed  on  the  high  seas,”  in  the  words 
of  the  act  of  1790,  “out  of  the  jurisdiction  of  any 
particular  State,”  may  you  therefore  take  cogni- 
zance, directly  or  indirectly,  of  crimes  committed 
against  the'  laws,  and  within  the  limits,  of  a State  ? 
You  may  try  “offences  against  the  law  of  nations,” 
haviDg  first  defined  them  by  law.  These  offences 
are  all  described  in  4th  Blackstone,  66;  and  all  em- 
braced by  him  under  the  following  heads:  “1st.  Vio- 
lation of  safeconduct;  2d.  Infringement  of  the 
rights  of  ambassadors;  3d.  Piracy.”  Was  McLeod 
a pirate,  or  an  ambassador'?  or  did  he  hold  a safe- 
conduct?  or  had  he  violated  a safeconduct,  or  the 
rights  of  an  ambassador?  and,  if  not,  how  can  you 
take  charge  of  his  case  as  an  offence  against  the  law 
of  nations?  Blackstone  here  defines  safeconduets 
as  “passports,  expressly  granted  by  the  King,  or  his 
ambassador , to  the  subjects  of  a foreign  power,  in 


time  of  mutual  war.”  Now,  all  these  cases  of  of- 
fences against  the  law  of  nations — namely,  piracies, 
violations  of  safeconduct,  or  of  the  rights  of  ambas- 
sadors— are  all  provided  for,  defined,  and  punished, 
by  the  before-mentioned  act  of  Congress,  of  30th 
April,  1790.  I have  given  Blackstone’s  definition 
of  a safeconduct;  and  in  conformity  is  the  27th  sec- 
tion of  the  above  act,  punishing  any  person  who 
“ shall  violate  any  safeconduct  or  passport  duly  ob- 
tained, and  issued  under  the  authority  of  the  United 
Stales.” 

■ Now,  McLeod’s  safeconduct,  if  he  had  any,  was 
from  his  own  Government,  to  come  into  the  State 
of  New  York  in  time  of  peace,  and  murder  an 
American  citizen.  The  safeconduct,  to  violate 
which  is  an  oflence  against  the  law  of  nations, 
would  be  one  issued  by  this  Government  “ to  the 
sfibject  of  a foreign  power  in  time  of  mutual  u-ar;” 
but,  under  this  bill,  it  is  the  “ commission,  order,  or 
sanction  of  a foreign  Slate ” to  one  of  its  own  sub- 
jects, in  lime  of  war  or  peace — a safeconduct  ut- 
terly unknown  to  the  law  of  nations,  and  which,  if 
produced  by  any  American  criminal,  would  be 
scouted  indignantly  out  of  any  British  court.  No; 
England  never  has  passed,  and  never  will  pass, 
such  an  act  as  this  in  regard  to  American  citizens. 
We  have  seen  how  she  disposes  of  them  in  Canada, 
where  is  now  said  to  have  been,  at  the  date  of 
McLeod’s  capture,  a war  between  England  and 
America.  Did  England  so  regard  it  ? Go  to  the 
graves  (if  they  have  received  the  riles  of  sepulture) 
of  American  citizens  in  Canada,  condemned  by 
British  courts  during  the  recent  convulsion ; — ■ 
go  to  the  isles  of  the  Pacific,  where,  tom 
from  his  wife  and  children,  from  his  country 
and  his  home,  the  wretched  American  suffers, 
amid  convicts  and  felons,  the  torments  of  a 
living  death;  and  they  will  tell  you  what  mercy 
they  received  from  British  juries,  and  what  pardons 
from  the  British  Crown.  Such  was  the  fate  of  our 
countrymen  during  the  war  (as  it  is  now  called)  in 
Canada  between  England  and  America;  and  as  a 
war  requiring  from  us  the  release  of  McLeod, 
justifying  the  violation  of  our  soil,  the  capture  there 
and  burning  of  our  vessels,  and  midnight  murder 
of  our  citizens.  What  Senator  can  efface  from 
his  memory  the  recollection  of  that  wanton  insult 
on  the  dreadful  night  at  Schlo&ser,  when  one  of  our 
own  vessels,  anchored  upon  our  own  shore,  was 
stolen  upon  at  midnight,  a citizen  murdered  upon 
our  soil,  the  boat  swung  out  from  its  mooring,  and 
committed  to  the  flames,  which  lighted  the  last  voy- 
age of  the  American  fire-ship  as  she  tossed  along 
the  whirling  rapids  of  Niagara,  and  down  the  foam- 
ing cataract;  whilst,  even  above  its  roar,  rose  the 
exulting  shouts  of  the  victors,  proclaiming  that  this 
was  the  war  which  England  waged  upon  America; 
and  which,  whilst  it  raised  those  who  commanded 
the  deed  to  knighthood  at  home,  demanded  from  us 
the  immediate  release  of  all  the  guilty  offenders. 
And'  is  this  the  outrage,  never  atoned  for, 
but  sanctioned  and  applauded  by  England,  in  re- 
gard to  which  we  are  asked  to  pass  this  bill — jus- 
tifying, by  its  retrospective  energy,  all  that  is  past 
in  this  transaction,  and,  by  the  impunity  which  it 
offers  to  foreign  offenders  in  all  time  to  come,  in- 
viting similar  aggressions?  Is  it  (or  Lite  re-enact- 
ment of  scenes  like  this,  that,  upon  our  whole  fron- 
tier, and  throughout  this  Union,  in  peace  and  in 
war,  the  breasts  of  our  citizens  are  to  be  laid  bare 
to  the  assassin’s  steel,  and  their  ships  and  houses 
opened  to  the  robber’s  midnight  plunder?  Are 
these  the  cases  in  which  no  judge  or  court  of  a 
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State  may  try  and  punish  the  offender1?  Are  these 
the  cases,  and  such  as  these,  in  which  the  crimi- 
nal may  claim  an  exemption  under  the  law  of 
nations,  or  the  commission,  order,  or  sanction  of 
any  foreign  power?  Has  he  only  to  appeal  to  the 
Federal  judge,  and  unfold,  as  his  defence,  the  red 
cross  of  St.  George,  or  display  the  waxen  seal  of 
the  British  lion,  or  the  signet  of  any  foreign  prince; 
—and  must  Justice  be  struck  dead  in  her  holiest 
temples.  Must  the  criminal  code  of  the  States 
be  expuriged,  and  every  star  that  represents  their 
sovereignty  torn  from  the  banner  of  the  Union? 
Must  the  midnight  assassin,  whose  hand,  red  as 
the  cross  that  floats  over  him,  is  dripping  with 
the  warm  life-blood  of  an  American  citizen, 
step  out  of  court,  in  exulting  triumph,  acquitted 
and  discharged,  because  a foreign  King  was  an 
accessary  to  his  crime,  before  or  after  the  fact — 
by  a previous  order,  or  a subsequent  sanction? 
No;  much  as  peace  may  be  desired,  it  is  not  to  be 
purchased  at  the  expense  of  honor;  and  to  pass  this 
bill,  under  existing  circumstances,  even  were  it 
constitutional,  would  sacrifice  the  honor  and. tar- 
nish the  character  of  the  country.  Nor  is  there 
any  necessity  for  the  passage  of  this  bill;  for  no 
case  of  any  unjust  conviction  stains  the  records 
of  the  courts  of  the  States.  Is  the  blood  of 
McLeod  crying  from  the  ground  for  vengeance? 
No;  with  his  false  boast  of  midnight  murder,  he 
was  tried  and  acquitted  by  the  courts  and  juries 
of  a State;  and  not  a single  instance  of  the 
punishment  of  an  alien  for  political  offences 
marks  their  criminal  jurisprudence.  It  is  not 
here  that  a Jeffries  or  a Norbury  ever  rode  his 
circuit  of  blood,  followed  by  perjured  inform- 
ers, and  demanding  from  bribed  and  terrified  ju- 
ries the  sacrifice  of  innocent  victims.  And  is  it 
England  demands  from  us  to  withhold  from  the 
courts  of  the  States  the  trial  of  political  offenders? 
Where  is  Napoleon?  Where  is  Ney?  Where  are 
Orr  and  Emmett?  Where  are  Hampden,  Sidney, 
and  Russell?  And  where  are  (he  thousand  mar- 
tyred patriots  that  expiated  upon  British  scaffolds 
their  love  of  liberty  and  of  their  country.  When 
did  the  courts  or  juries  of  a State  blot  out  the  rules' 
of  law  and  evidence  in  the  blood  of  innocent  victims? 
When  did  a court  of  star-chamber  raise  its  Bastile 
walls  and  gloomy  scaffolds  on  American  soil? 
There,  political  offences  mark  more  than  a hundred 
penal  enactments.  Here,  such  offences  are  almost 
unknown.  There,  the  numberof  crimes  punished 
with  death  is  almost  countless.  (Blackstone  names 
160,  4th  volume  4.)  Here,  in  most  of  the  States, 
but  a single  crime  (wilful  and  deliberate  murder) 
forfeits  the  life  of  the  prisoner;  and  the  onward  march 
of  our  mild  institutions  is  hastening  under  the  lead 
of  an  illustrious  Democrat  (O’Sullivan)  to  adopt  the 
principles  of  Beccaria  and  Livingston — to  abolish 
the  punishment  of  death,  and  to  sweep  the  hang- 
man’s scaffold  from  American  soil.  In  England, 
the  punishment  ceases  not  with  death,  but  mutilates 
the  lifeless  corpse,  when  the  spirit  has  fled  to  God 
who  gave  it.  Blackstone  mentions  the  English  pun- 
ishment of  treason,  (of  which  there  are  several 
kinds,  counterfeiting  the  coin  being  one  of  them,) 
namely: 

“That  he  be  hanged  by  the  neck,  cut  down  alive,  his  entrails 
taken  out  and  burnt  while  he  is  yet  living,  his  head  cut  off,  his 
body  divided  into  four  parts,  and  his  head  and  quarters  put  at 
the  king’s  disposal ; or  if  a female,  that  she  be  burnt  alive.’’ 
—4  Blackstone , 92. 

Nor  is  the  vengeance  of  the  law  yet  satisfied; 
but,  having  mutilated  the  body  of  the  dead,  attaints 
with  forfeiture  and  corruption  of  blood  the  de- 1 


scendants  of  the  wretched  criminal.  Here,  all 
these  enormities  are  unknown,  and  the  innocent 
alien  has  nothing  to  fear  from  the  courts  of  the 
States.  Do  we  treat  aliens  as  criminals?  Let  the 
glad  voices  of  the  ransomed  thousands  that  are 
landing  hourly  on  our  happy  soil  answer  the  ques- 
tion. It  is  not  we  who  exclaim: 

"Nos  patriamfugimus,  et  dulcia  linquimus  arva;” 

for  what  American  leaves  the  States  of  this  Union 
to  seek  a land  more  free  and  happy,  or  a higher 
protection,  in  a new  allegiance  to  some  foreign 
crown? 

The  Senator  has  indulged  in  many  conjectures 
as  to  the  dangers  resulting  from  the  want  of  the 
power  claimed  by  this  bill.  If  the  Senator  had 
stood — where  he  would  have  deserved  to  stand — 
among  the  great  men  in  the  convention  who  fram- 
ed the  Constitution,  these  arguments  would  then 
have  been  well  addressed,  with  a view  to  obtain  a 
grant  of  this  power.  Even  then,  they  should  have 
failed;  for  the  experience  of  more  than  half  a cen- 
tury proves  these  dangers  to  be  wholly  imaginary; 
whilst  the  evils  which  would  flow  from  the  experi- 
ment of  the  grant  and  exercise  of  such  a power, 
appegrto  me  certain  and  overwhelming.  But  were 
it  shown  that  the  Constitution  is  defective  in  this 
particular,  this  would  never  justify  us  in  writing 
a new  power  in  that  instrument;  but  the  remedy 
would  be  that  prescribed  by  the  Constitution — by 
an  appeal  to  the  States  to  amend  it,  as  they  always 
will,  by  the  grant  of  any  new  power  which  expe- 
rience might  demonstrate  to  be  indispensable  to  the 
peace  and  harmony  of  the  Union. 

The  Senator  says  this  bill  is  a “law  of  the  Uni- 
ted States;”  and  therefore  you  have  this  jurisdic- 
tion under  it.  Then  you  may  pass  any  law  author- 
izing the  Federal  courts  to  take  charge  of  all  cases 
whatsoever;  but  surely  the  act  must  be  passed  “in 
pursuance”  of  the  granted  powers  of  the  Constitu- 
tion, or  it  is  null  and  void;  and  so  the  Supreme 
Court  declared  an  act  of  Congress  conferring 
jurisdiction  on  them  not  warranted  by  the  Con- 
stitution—1 Cranch,  137.  It  is  said  this  act  adopts 
(he  law  of  nations;  then  it  is  not  adopted  by  the 
Constitution  in  these  cases;  and,  if  so,  Congress 
Cannot  adopt  it.  The  Senator  says  it  is  within  the 
twenty-fifth  section  of  the  act  of  1789.  Then,  why 
not  use  the  language  of  that  section — namely,  “cases 
arising  under  the  Constitution,  laws, and  treaties ?” 
and  why  use  that  language  in  the  first  part  of  this 
bill,  as  to  all  persons;  and  then  extend  it  to  other 
cases  arising  under  the  law  of  nations,  and  the 
commission,  order,  or  sanction  of  a foreign  power — 
as  if  the’ order  of  a foreign  King  were  the  Con- 
stitution, or  a law  or  treaty  of  the  Union.  That 
this  case  does  not  arise  under  this  twenty- 
filth  section,  is  proved  by  the  fact  that,  in 
the  lapse  of  more  than  half  a century  since 
its  adoption,  it  has  never  been  applied  to 
such  cases;  and  in  Pagan  vs.  Hooper— not  re- 
ported, but  to  be  found  among  the  files  of  the  office 
of  the  Attorney  General — he  says,  in  his  opinion  of 
the  15th  March,  1793,  the  appeal  was  “unanimous- 
ly rejected”  by  the  Supreme  Court,  although  that 
case  involved  the  rights  of  foreigners,  our  foreign 
intercourse,  and  important  questions  of  interna- 
tional law.  But,  if  this  jurisdiction  already  exists 
under  this  section,  why  pass  this  bill?  Why  change 
the  settled  law  of  half  a century?  Why  suppose 
that  the  State  courts  must  err,  and,  before  they  have 
erred,  transfer  the  question,  not  to  the  Supreme 
i Court,  but  to  an  inferior  Federal  tribunal?  Why 
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this  useless  conflict  before  any  error  by  a State 
court — thus,  without  any  pretext,  seeking  an  inter- 
ference, and  inviting  a collision”?  McLeod  was 
tried  and  acquitted  by  the  State  courts,  and  there 
was  no  necessity  for  any  Federal  intervention.  But, 
had  this  bill  been  in  force,  and  McLeod  taken  out 
of  the  hands  of  the  court  and  jury  of  the  State  be- 
fore trial,  and  discharged  by  the  order  of  a Fed- 
eral judge — not  because  he  did  not  participate  in 
the  murder,  but  on  the  ground  of  its  sanction  by  a 
foreign  power — who  can  predict  the  consequences! 
or  who  can  say  that  they  might  not  have  precipi- 
tated a war!  Does  not  the  Senator  perceive  that, 
whilst  he  is  thus  aiming  to  prevent  collision  abroad, 
he  is  producing  it  at  home!  I desire  no  collision 
abroad,  and  no  foreign  war;  but  much  less  do  I de- 
sire any  civil  war,  or  any  collision  at  home;  and  if 
war  must  come,  I had  rather  meet  a million  of  foreign 
mercenaries, than  shed,  in  fraternal  strife,  the  blood  of 
one  American  citizen.  But  no  foreign  power  has 
any  right  to  demand  that  their  offenders  against  the 
laws  of  a State  should  be  tried  only  in  the  courts  of 
the  Union — this  being  a matter  of  purely  internal 
regulation.  If  an  American  offender  should  be 
fairly  condemned  in  the  courts  of  England  or 
Wales,  Ireland  or  Scotland,  Canada,  or  any  other 
British  colony,  would  we  have  a right  to  demand 
that  he  should  be  tried  only  in  the  court  of  the 


United  Kingdom!  and  if  an  alien  is  unjustly  con- 
demned, what  difference  does  it  make  by  what  court 
the  cruel  sentence  was  pronounced! 

But  the  bill  of  the  Senator  distrusts  the  courts  of 
the  States,  although  they  have  never  inflicted  an 
unjust  sentence.  His  hope  is  iD  the  strong  arm  of 
Federal  power,  which  gathered,  he  says,  “ from 
the  great  primal  source — the  people — light  and  fire 
for  a central  sun.”  When  I look  at  the  origin  of 
the  Constitution,  and  behold  then  there,  as  States, 
those  who  then  framed,  and  nmv,  represented  here, 
administer  the  powers  of  this  Government ; when, 
in  rejoicing  thankfulness,  I view  the  glorious 
banner  of  the  Union  given  to  the  breeze, — I see 
there  the  dazzling  splendor  of  no  central  sun.  I 
see  there  those  radiant  stars,  representing  confed- 
erate and  sovereign  States,  forming  one  great  con- 
stellation. I behold  there  all  the  light  and  all  the 
power  which  we  possess  to  carry  out  the  objects  of 
the  American  Union. 

And  let  me  warn  the  Senator  that,  when  his  cen- 
tral sun  shall  rise  above  the  horizon,  the  stars,  rep- 
resenting these  States,  will  fade  before  the  solar 
effulgence.  It  will  be  the  last  hour  of  the  Constitiv 
tion;  and  that  sacred  charter  of  sovereign  and 
United  States  will  vanish  with  them,  like  the  apoca- 
lyptic scroll  in  the  day  of  the  last  conflagration. 
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